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PBEFACE TO THE FIBST EDITION. 



The following pages are presented to the Profession with a ftdl 
consciousness of there being already several most able and valuable 
worb relating to the Criminal Law, which have most deservedly 
obtained their confidence and approbation ; and that this fact 
c&Us for * some explanation, why any further work should be 
Bubmitted to their attention. The peculiar arrangement of this 
work is alone relied upon, to supply such explanation, as affording, 
it is hoped, greater £eu;ilit]es for reference to the various offences, 
and the points of Law arising under each, than have been supplied 
by any previous volume ; the combination of the alphabetical 
and tabular arrangements, serving to direct the eye at once to 
the subject of which it is in search. The limited object of this 
compilation also tends to distinguish it from other works ; as 
not including any treatise on pleading, evidence, and practice 
generally, but only such matter in connexion with these subjects 
as the decided cases, and the doctrines of text writers, noticed 
^der each offence, may embrace, and as it may be useM to 
I'emind the practitioner o^ in the course of actual business ; 
du'ecting at the same time to the sources of more elaborate 
information. 

The column headed observations '* includes a condensed digest 
of the decided cases : under many of the more important offences, 
these were foimd too numerous to notice in the text, without 
inoonveniently interfering with the tabular arrangements ; in 
such instances, therefore, they are collected in a note, under 
classified heads, to each of which reference is made, from the 
text The cases are brought down to the present time ; and 
through the kindness of the learned editors, the Addenda to the 
work includes several cases contained in a number of Messrs. 
Carrington and Marshman's Eeports, on the eve of publication. 
The earlier sheets of the work had passed through the press, at 
the time when alterations regarding criminal punishments were 
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proposed in the last Session of Parliament ; any farther progress 
was therefore suspended, that these might be incorporated, which, 
has been accordingly done. This hct will explain why a few cases 
are placed in the Addenda, which would otherwise have been 
introduced imder their appropriate heads. 

Although the arrangement of the work is intended, and it is 
hoped successfully, as it regards the greater number of objects for 
which it may be referred to, to prevent the necessity of previous 
reference to an index ; yet, as under some general heads, as 
Forgery, Larceny, etc., the specific offences included are numerous, 
and spread over many pages, a Table of Contents is prefixed, 
directing to the page at which each offence under the same 
general title is noticed. An Index to the points of law arising 
under each offence, when these could not be succinctly noticed in 
the column headed " observations," will always be found either 
in that column or the column headed " evidence." The mode of 
reference therefore to any point of law, will in all cases be by a 
reference to the offence under which it arises. A Table of the Cases 
cited, and of the statutes referred to, is prefixed. 

The work is thus submitted to the candour of the Profession, 
with no other pretension than as collecting from the Statute Book, 
the text writers, and decided cases, the law, as it relates to 
indictable offences. The labour of such a task has been greatly 
diminished by those who have preceded the Author in the pursuit 
of the same object ; and he claims for himself the only merit of 
having devoted most laborious care, to secure entire accuracy, as 
the most important object to be regarded. 

B. BOOTHBY. 



3, Seujeant8*-inn, Temple, 

February^ 21, 1842, 



JUBISDICnON OF JUSTICES IN GENERAL OR 
QUARTER SESSIONS DEFINED. 



5 & 6 Vic. c 38, 8. 1, enacts That, neither the Justices of the 
Peace, acting in and for any county, riding, division, or liberty, nor 
the Becorder of any borough, shall, at any Session of the Peace, or 
at any adjournment thereof, try any person or persons for any 
treason, murder, or capital felony, or for any felony which, when 
committed by a person not previously convicted of felony, is punish- 
able by transportation beyond the seas for life, or for any of the 
following offences, (that is to say) : 

1. Misprison of Treason. 

2. Offences against the Queen's Title, Prerogative, Person, or 

Government, or against either House of Parliament. . 

3. Offences subject to the Penalties of Praemunire. 
4 Blasphemy and Offences against Eeligion. 

5. Administering or taking Unlawful Oaths. 

6. Perjury and Subornation of Perjury. 

7. Making or Suborning any other Person to make a False 

Oath, Affirmation, or Declaration, punishable as Perjury 
or as a Misdemeanor. 

8. Forgery. 

9. Unlawfully and maliciously setting Fire to crops of Com, 

Grain, or Pulse, or to any part of a Wood, Coppice, or 
Plantation of Trees, or to any Heath, Gorse, Furze, or 
Fern. 

10. Bigamy, and Offences against the Laws relating to Marriage. 

11. Abduction of Women and Girls. 

12. Endeavouring to Conceal the Birth of a Child. 

13. Offences against any Provisions of the Laws relating to 

Bankrupts and Lisolvents. 
14 Composing, Printing, or Publishing Blasphemous, Seditious, 
or Defamatory Libels. 
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15. Bribery. 

16. Unlawful Combinations and Conspiracies, except Combina- 
tions or Conspiracies to commit any offence which such 
Justices or Recorder respectively have or has jurisdiction 
to try when committed by one person. 

17. Stealing, or Fraudulently Taking, or Injuring or Destroy- 
ing Becords or Documents belonging to any Court of Law 
or Equity, or relating to any proceeding therein. 

18. Stealing, or Fraudulently Destroying or Concealing Wills 
or Testamentary Papers, or any Document or Written 
Instrument being or containing Evidence of the Title to 
any Real Estate, or any Interest to Lands, Tenements, or 
Hereditaments. 

Providing always. That nothing herein contained shall be con- 
strued to give authority to the Justices of the Peace acting in and 
for the Cities of London and Westminster, the Liberty of the Tower 
of London, the Borough of Southwark, and the Counties of 
Middlesex, Essex,- Kent, and Surrey, to try any person or persons 
for any offence committed, or alleged to be committed, within the 
jurisdiction of the Central Criminal Com-t, which such Justices are 
resti-ained from trying under the Provisions of an Act passed in the 
fifth year of the reign of His late Majesty, intituled, * An Act for 
Establishing a New Court for the Trial of Offences Committed in 
the Metropolis and Parts Adjoining.* " 

With the exception therefore of the above, all indictable offences 
are triable at Quarter or General Sessions of the Peace. 
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RELATINO TO THE 

PUNISHMENT, ETC. 

OF OFFENCES 
EEFEREED TO IN THE FOLLOWING PAGES. 



Brn^ of Clergy aboliahecL 7 & 8 Geo. IV. c 28, s. 6.]— Enacts, 
"That benefit of clergy, with respect to persons convicted of felony, 
dttfl be abolished." 

Wka felonies capital 7 & 8 Geo. IV. c. 28, s. 7.]— Enacts " That no 
person convicted of felony shall suffer death, unless it be for some 
feteny which was excluded from the benefit of clergy before or on the 
first day of the present session of Pai*liament (14 Nov. 1826), or 
which hath been or shall be made punishable with death by some 
Btatate passed after that day." 

Pmishment of felonies not capital — and where no punishment is 
tpeciaUif provided. 7 & 8 Geo. IV. c. 28, ss. 8, 9.]— Enacts, " That 
every person convicted of any felony, not punishable with death, shall 
be punished in the manner prescribed by the statute or statutes 
specially relating to such felony ; and that every person convicted of 
any felony /or which no punishment hath been or hereafter may he spe- 
My provided, shall be deemed to be pimishable imder this Act, and 
shall be liable at the discretion of the Court, to be transported beyond 
the seas for the term of seven years, or to be imprisoned for any 
term not exceeding two years ; and if a male, to be once, twice, or 
thrice publicly or privately whipped (if the Court shall so think fit) 
in addition to such imprisonment" And sect. 9 enacts, " That where 
uiy person shall be convicted of any offence, punishable under this Act^ 
for which imprisonment may be awarded, it shaU be lawful for the 
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Court to sentence the offender to be imprisoned and kept to hard 
labour in the common gaol or house of correction ; and also to direct 
that the offender shall be kept in solitary confinement for the whole 
or any portion or portions of such imprisonment, or of such impri- 
sonment with hard labour, as to the Courts in its discretion, shall 
seem meet" 

Prisoner cUready under a sentence, 7 & 8 Greo. IV. c. 28, s. 10.]— 
Enacts, " That wherever sentence shall be passed for felony oil a per- 
son already imprisoned under sentence for another crime, it shall be 
lawful for the Court to award imprisonment for the subsequent 
offence, to commence at the expiration of the imprisonment to which 
such person shaU have been previously sentenced ; and where such 
person shall be already under sentence either of imprisonment or 
transportation, the Court, if empowered to pass sentence of transport- 
atioti, may award such sentence for the subsequent offence, to com- 
mence at the expiration of the imprisonment or transportation to 
which such person shall have been previously sentenced, although 
the aggregate term of imprisonment or transportation respectively 
may exceed the term for which either of those punishments could be 
otherwise awarded." 7%w enactrnent is applicable to all fdonies, but 
it is not deemed necessary to refer to it after each sentence in the following 
pages. 

Offences against the person, 7 Wm. IV. and 1 Vic. c. 86, s. 8.] — Enacts, 
That where any person shaU be convicted of any offence punishable 
under this Act, for which imprisonment may be awarded, it shall be 
lawful for the Court to sentence the offender to be imprisoned, or to 
be imprisoned and kept to hard labour in the common gaol or house 
of correction, and also to direct that the offender shall be kept in soli- 
tary confinement, for any portion or portions of such imprisonment, 
with hard labour, not exceeding one month at any one time, and not 
exceeding three months in any one year, as to the Court, in its dis- 
cretion, shall se^ meet." 

Where the crime cha/rged inclvdes an assault against the person, 14 
& 15 Vic, c. 100, s. 9.]— Enacts, " That if on the trial of any person 
charged with any felony or misdemeanour, it shall appear to the jury 
upon the evidence that the defendant did not complete the offence 
charged, but that he was guilty only of an attempt to commit the 
same, such persons shall not by reason thereof be entitled to be 
acquitted, but the jury shall be at liberty to return as their verdict, 
that the defendant is not guilty of the felony or misdemeanour 
harged, but is guilty of an attempt to commit the same, and there- 
upon such person shall be liable to be punished in the same manner 
as if he had been convicted upon an indictment for attempting to 
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oommit the particular felony or misdemeanour charged in the said 
indictment, and no person so tried as herein lastly mentioned shall 
be liable to be hereafter prosecuted for an attempt to commit the 
felony or misdemeanour for which he was so tried." Section 1 1 — Enacts, 
"If upon the trial of any person on any indictment for robbery it 
shall appear to the jury upon the evidence that the defendant did not 
commit the crime of robbery, but that he did commit an assault with 
intent to rob, the defendant shall not by reason thereof be entitled 
to be acquitted, but the jury shall be at liberty to return as their 
Terdict that the defendant is guilty of an assault with intent to rob, 
and thereupon such defendant shall be liable to be punished in the 
same manner as if he had been convicted upon an indictment for felo- 
niously assaulting with intent to rob ; and no person so tried as is 
herein lastly mentioned, shall be liable to be afterwards prosecuted 
for an assault with intent to commit the robbery for which hB was 
80 tried." 

MitcMry coirfinemevU, 7Wm.IV.andlVic'c.90,s.5.}— Enacts, "That 
from and after the commencement of this Act (1st October 1837) it 
shall not be lawful for any Court to direct that any offender shall be 
kept in solitary confinement for any longer periods than one month 
j at a time, or three months in the space of one year.** [By the Fri- 
f 80D8^ Begulation Act, 2 & 3 Vic. 56, s. 4, the separate confinement 
I provided for by that Act is not to be deemed solitary confinement 
[ within the meaning of any Act forbidding solitaiy confinement for 
|: more than a limited time.] 

\ Death recording, 4 Geo. IV. c 48, s. 1.] — ^Enacts, " That whenever 
any person shall be convicted of any felony, except murder, and shall 
by law be excluded the benefit of clergy in respect thereof, and the 
\ Court before which such offender shall be convicted, shall be of opi- 
I Tosm that, under the particular circumstances of the case, such offender 
i is a fit and proper subject to be recommended for the royal mercy, it 
• shall and may be lawful for such Court, if it shall think fit so to do, 
i } to direct the proper officer then being present in Court, to reqidre 
I ind ask, whereupon such officer shall require and ask if such offender 
hath or knoweth anything to say why judgment of death should not 
be recorded against such offender ; and in case such offender shall 
lot allege any matter or thing sufficient in law to arrest or bar such 
judgment, the Court shall and may, and is hereby authorized to 
abstain from pronouncing judgment of death on such offender ; and 
instead of pronouncing such judgment, to order the same to be entered 
on record, and thereupon such proper officer as aforesaid shall and 
iD&y, and is hereby authorized to enter judgment of death on record 
against such offender, in the usual and accustomed form, and in such 
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and the same manner as is now used, and as if judgment of death 
had actually been pronounced in open Court against such offender by 
the Court before which such offender shall have been recorded." [By 
the Prisons' Begulation Act, 2 & 3 Vic. c. 56, s. 17, offenders against 
whom sentence of death is recorded, may be kept to hard labour 
while they remain in the gaol or house of correction.] 

Judgment, 11 Geo. IV. and 1 Wm. IV. c. 70, s. 9.]— Enacts, " That 
upon all trials for felonies or misdemeanours upon any record in the 
Court of King's Bench, judgment may be pronounced during the 
sittings or assizes by the judge before whom the verdict shall betaken 
as well upon the person who shall have suffered judgment by default 
or confession upon the same record as upon those who shall be tried 
and convicted, whether such persons be present or not in ^Jourt, 
excepting only where the prosecution shall be by information filed 
by leave of the Court of King's Bench, or such cases of information 
filed by his Migesty's Attorney-General, wherein the Attorney-Ge- 
neral shall pray that judgment may be postponed; and the judgment 
so pronounced shall be endorsed upon the record of nm priu^ and 
afterwards entered upon the record in Court, and shall be of the same 
force and effect as a judgment of the Court, imless the Court shall, 
within six days after the commencement of the ensuing term, grant 
a rule to show cause why a new trial should not be had or the judg- 
ment amended ; and it shall be lawful for the judge before whom the 
trial shall be had, either to issue an immediate order or warrant for 
committing the defendant in execution, or to respite the execution of 
the judgment upon such terms, as he shall think fit, imtil the sixth 
day of the ensuing term ; and in case imprisonment shall be part of 
the sentence, to order the period of the imprisonment to commence 
on the day on which the party shall be actually taken to, and confined 
in prison." 

Powtr 08 to terms of Trcmaportation <md ImpruommrU. 9 & 10 
Vic c. 24, s. 1.] — Enacts, " Whereas in certain cases of felony the 
Court is not empowered by law to award sentence of transportation 
for a less period than the term of the offender's life, or some long 
term of years, or sentence of impris<Hmient for any shorter term than 
two years ; but it is desirable that some such offenders should suffer 
transportation or imprisonment for a shorter period respectively, at 
the discretion of the Court before which they are convicted : Now 
be it enacted by the Queen's Most Excellent Majesty by and with 
the advice and consent of the Lords Spiritual and Temporal, and 
Commons in this present Parliament assembled, and by the authority 
of the same, that in all cases where the Court is now by law em- 
powered or required to award a sentence of transportation exceeding 
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seven years, it shall be lawful for such Court at its discretion to award 
a science of transpinrtation for a tena of yeans not less than seven 
years, or to award such sentence of imprisonment for any period not 
exceeding two years, with or without hard labour, as shall to the 
Court in its discretion appear just under all the dreumstanees." 

Bepeal ofpun'MmerU of Transportation in Simple Larceny. 12 & 
13 Via c. 11, SB. 1, 2, & 3.}— Enacts, "Whereas by an Act passed in 
tLe eighth year of King George the Fourth, intituled an Act for con- 
solidating and amending the laws in England relatiye to larceny and 
other offences connected therewith, it was among other things 
^lacted, That eveiy person convicted of simple larceny, or of any felony 
hereby made punishable like simple larceny, should (except in cases 
hereinafter otherwise provided for) be liable, at the discretion of the 
Court, to be transported beyond the seas for the term of seven years, 
or to be otherwise punished as by the said Act provided ; and whereas 
by an Act passed in the ninth year of King George the Fourth, inti- 
toled an Act for consolidating and amending the laws in Ireland re* 
lative to larceny and other offences connected therewith, it was among 
other things enacted, that every person convicted of simple larceny, 
or of any felony thereby made punishable like simple larceny, should 
exo^t in the cases thereinafter otherwise provided for) be liable, at 
the discretion of the Court, to be transported beyond the seas for the 
tenn of seven years, or to be otherwise punished as by the same Act 
provided ; and whereas it is expedient to abolish the punishment of 
transportation for the offence of simple larceny, and for felonies by 
the said Acts made punishable like simple larceny : Be it therefore 
enacted by the Queen's Most Excellent Majesty, by and with the advice 
and consent of the Lords Spiritual and Temporal, and Commons in 
this present Parliament assembled, and by the authority of the same, 
that from and after the first day of May, one thousand ei^it hundred 
aadforty-nine, so much of the recited provisions of the said Acts respec- 
tively as makes any person convicted of simple larceny, or of any 
felony by such Acts respectively made punishable like simple larceny 
(except in the cases thereinaftelr otherwise x>rovided for) liable to be 
transported beyond the seas for the term of seven years, shall be 
repealed, but every person so convicted shall be liable at the discre- 
tion of the Court to be otherwise pimished as by the said Acts respec- 
tively provided." 

IL Provided always, and be it enacted, "That if any person shall 
steal any chattle or fixture, let to be used by him or hei-, in or with 
any house or lodging, whether the contract shall have been entered 
iato by him or her, or by her husband, or by any person on behalf of 
him or her^ or her husband, in case the value of the article or articles 
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stolen shall exceed the stun of five pounds, every such offender beinjr 
oonvicted thereof, shall be liable to be punished as if this Act had not 
been passed." 

m P^vided also, and be it enacted, That where any person has 
been twice convicted of any of the offences punishable upon summary \ 
conviction under the provisions contained in the said recited Acts, or 
an Act of the eleventh year of her Mi^esty, intituled an Act for the 
more speedy trial and punishment of juvenile offenders, or an Act of 
the twelfth year of her Majesty, intituled an Act for the more speedy 
trial and punishment of juvenile offenders in Ireland, or an Act of the , 
eighth year of King George the Fourth, intituled an Act for consoli- 
dating and amending the laws in England relative to malicious inju- 
ries to property, or an Act of the ninth year of King George the i 
Fourth, intituled an Act for consolidating and amending the laws in 
Ireland relative to malicious injuries to property (whether each of 
the convictions has been in respect of an offence of the same descrip- 
tion or not, and whether such convictions, or either of them, be before 
or after the passing of this Act), if the person so twice convicted shall 
afterwards commit the offence of simple larceny, or any offence by 
the said firstly and secondly-recited Acts respectively made punish- 
able like simple larceny, each offender being convicted thereof, shall 
be liable to be punished as if this Act had not been passed." 

St^itittUion in certain ccuesy other punishment in lieu of Transport- 
ation. 16 & 17 Vic. c. 99, ss. 1, 2, 3, 4, 12, & 14]—" Whereaa by 
reason of the difficulty of transporting offenders beyond the sea« it 
has become expedient to substitute, in certain cases, other punish- 
ment in lieu of transportation : Be it therefore enacted by the Queen's 
Most Excellent Majesty, by and with the advice and consent of the 
Lords Spiritual and Temporal, and Commons in this present Parlia- 
ment assembled, and by the authority of the same, as follows : 

" I. After the commencement of this Act no person shall be sen- 
tenced to transportation who if this Act had not been passed would 
not have been liable to be transported for life, or for a term of four- 
teen years or upwards ; and no person "shall be sentenced to trans- 
portation for any term less than fourteen years. 

" II. Any person who if this Act had not been passed might have 
been sentenced to transportation for a term of less than fourteen 
years shall be liable, at the discretion of the Court, to be kept in 
penal servitude for such term as hereinafter mentioned. 

" III. Any person who if this Act had not been passed might have 
been sentenced to transportation for a term of fourteen years or up- 
wards, or for life, shall, after the commencement of this Act, be liable 
at the discretion of the Court, to be sentenced either to such trans- 
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portation for fom-teen years or upwards^ or for life, or to be kept in 
penal servitude for such term as under this Act may be awarded 
instead of such transportation. 

" IV. The terms of penal servitude to be awarded instead of the 
transportation to which any offender would have been liable if this 
Act had not been passed shall be as follows ; (that is to say,)— 

Instead of transportation for seven years, or for a term not ex- 
ceeding seven years, penal servitude for the term of <foui 
years : 

Instead of any term of transportation exceeding seven years and 
not exceeding ten years, penal servitude for any term not 
less than four and not exceeding six yeaa-s : 

Instead of any term of transportation exceeding ten years, and 
not exceeding fifteen years, penal servitude for any term not 
less than six and not exceeding eight years : 

Instead of any term of transportation exceeding fifteen years, 
penal servitude for any term not less than six and not ex- 
ceeding ten years : 

Instead of transportation for the term of life, penal servitude for 
the term of life : 

And in every case where, at the discretion of the Court, one of any 
two or more of the terms of transportation hereinbefore mentioned 
might have been awarded, the Court shall have the like discretion to 
award one of the two or more terms of penal servitude hereinbefore 
mentioned in relation to such terms of ti*ansportation. 

" XTT. No person shall, after the commencement of this Act, be liable 
to be transported by reason only of a conviction for larceny after a 
previous conviction for felony, but every such person so convicted 
may be punished by penal servitude for any term not less than four 
years and not more than ten years. 

" XIV. Provided also. That nothing herein contained shall interfere 
with or affect the authority or discretion of any Court in respect of 
any punishment which such Court may now award or pass on any 
offender other than transportation ; but where such other punishment 
may be awarded at the discretion of the Court, instead of transporta- 
tion, or in addition thereto, the same may be awarded instead of or 
(as the case may be) in addition to the punishment substituted for 
transportation under this Act." 
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OFFENCE. 

ABDUCTION— 

Of a Woman, from motives of 
lucre. (F) 
9 Geo. IV. c. 31, a. 19. 

Not triable at Quarter Ses- 
sions. 
5 & 6 Vic. c. 38, 8. 1. 



PUNISHMEirr. 

Transportation for life, or for 
any term not less than fourteen 
years, or penal servitude for the 
term of life, or penal servitude 
for not less than four and not 
exceeding ten years ; — or im- 
prisonment, with or without 
nard labour, for not more thaD 
FOUR years. 



Of a Girl under sixteen. (M.) Fine, or imprisonment, or 

9 Geo. IV. c. 31, s. 20. 

(See Child-stealing.) 

Not triable at Quarter Ses- 
sions. 
6 & 6 Vic. c. 38, s. 1. 
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EVIDENCE. 

Prove being against will — 
interest in real or personal 
estate, or heirship, or oi kin to 
one having such interest — lucre, 
fix)m declarations of such objects, 
no previous acquaintance, needy 
drcumstances — intent to marry 
or defile from the circumstances. 
-Rote. Or, Ev. 2 ed. 237 ; Arch, 
12 ed. 559. 

Prec of Indict. Arch, 568, 
Urn, a X. 417. 



OBSERVATIOKS. 

The object of the statute is to 

?rotect from both force and fraud, 
nveigling by confederates ; con- 
sent at first, if afterwards with- 
drawn, has been held a taking 
against her will, under the former 
Stat. 3 Hen. VII. c 2 (a). The 
woman is a eood witness, for, or 
against the defendant, although 
a marriage take place (6) ; and 
this though she may have co- 
habited with the defendant from 



the day of the marriage (c). The 
jury ou^ht not to convict of this 
offence unless they are satisfied that the prisoner committed it from 
motives of lucre ; but evidence of expressions used by the prisoner 
respecting the property of the lady, such as that he had seen the will 
of one of her relatives (naming him), and that she would have £220 
a year, ai*e important for the consideration of the jury in coming to 
a conclusion whether the prisoner was actuated by motives of lucre 
or not. If the jury negative the motives of lucre, and they are 
satisfied that the prisoner used force to the person of the lady in 
tating her away, tney may find him guilty of an assault imder the 
Stat 14 & 15 Vic c. 100, s. 9, ante p. 2. Barratea case, 9 C. & P. 
387. If the offence is begun in one county and completed in another, 
it may be tried in either (cQ. 



(0) 1 Riiss. 671 ; 1 East. P. C. 
«4; 1 Hawk. P. C. c. 41, s. 7; 
Wmfield^a ease, Murray's ed. 

(1) 1 Hale 661: 5 St, Tr. 246; 
Veiit>243; WakefM'a case, ante. 



{e\ Jt, v: Perry, 1 Hawk. c. 41, 
. 18; IRuss. 82^ 

{d) 7 Geo. rV. c. 64, s. 12. 



Prove her under sixteen, and An intent to marry or defile, 
Wffliarried — the taking away or motives of lucre, are not made 
from parent, or person having constituent parts of this offence, 
lawftd charge, without their con- An illegitimate child was within 
mi.— Rose, Cr. Ev. 2 ed. 239 ; the repealed statute (a) ; of 
irch. 12 ed. 559. which it was said, that it was 

Prec of Indict. Arch. 559, intended to prevent children 
ifott. C. L. 418. frt)m being seduced from their 

parents or guardians by flattering 
or enticing words, promises or 
gifts, and married in a secret way to their disparagement (6) ; and it 
^ held to be no excuse for a defendant, that he made use of no 
other seduction than the common blandishments of a lover (c). In- 
dacing the parents to part with the child by &Jse and fraudulent 
lepresentations is within the statute {d). A mother, married again, 
^eas the father has otherwise disposed of the custody of his 
daughter, is the party having lawful charge of her ; the assent of the 



(o) 4 & 5 P. & M. ; 2 Str. 1162 ; 
lEastP. C. 457. 
(6) EieU V. Qore, 3 Brod. 84. 



(c) Twideton's case, 1 Lev. 267 ; 
1 Hawk. 0. 41, s. 10 ; 1 Ruas. 679. 
{d) Reg, v. Hopkins, C. & Mar. 264. 



/ 
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OFFUrCE. 

ABDUCTION— con^mwerf. 



PUNISHMSNT 



ABORTION— 

Procuring by poison, use of 
instruments, etc. (F) 

7 Wm. IV. and 1 Vic. c 85, ss. 6, 8. 

Not triable at Quarter Ses- 
sions. 

5 & 6 Vic c. 38, s. 1. 



Transportation for life, or any 
term not less tb&n fifteen years, 
or penal servitude for life, or 
for any term not lees than six or 
exceeding ten years, or imprison- 
ment for not more than thbes 
years, with or without hard 
labour, and with or without 
solitaiy confinement ; the latter 
not exceeding one month at any 
one time, nor three months in 
any one year. 16 & 17 Vic 
c. 99, ss. 1, 4. 

Vide 9 & 10 Vic. c. 24, b. 1. 



ACCESSARIES— 

Before the fact, in Larceny. 
(F.) 

7 & 8 Geo. IV. c 29, s. 61. 

After the fact, except only 
receivers. (F.) 

Id. ss. 4, 61, (a.) 



Same as Principals. 

(See title Larceny). 

Imprisonment for not more 
than TWO years, with or without 
hard labour, and with or with- 
out solitary confinement; the 



(a) So much of 7 & 8 Geo. IV. o. 29, as relates to the punishment of 
offences under s. 12, and the whole of s. 25, is repealed ; see 1 Vic. c. 90, 
8. 1. In the substituted punishments by the latter statute, accessaries before 
the fact are impliedly included, but accessaries after the &ct seem still 
punishable, under ss. ^ 61, of 7 & 8 Geo. IV. c. 29 ; qualified by 1 Vic. c. 90, 
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EVIDBNOB. OBSERVATIONS. 

second husband is not material (e). It is doubtful, whether after 
consent of the pai'ent, though afterwards withdrawn, a subsequent 
taking could be held to be against the will of the parent (f) ; and 
also whether it is an offence to take away a girl against the consent 
of the parent, but vnth that of one who has the tempoi*ary care of 
her (g). The taking need not be by force actual or constructive, nor 
need the child have been in the actual possession of her father (h). 
It is no defence that the defendant did not know her to be under 
sixteen (t). 

(e) Ecadife^s case, SBap, 99. (k) B, v. Manktelmo, 22: L«J. 

( f) Caiihorpe v. Astell, 8 Mod. 169 ; M. C. 115. 

1 Hawk. 0. 41, a. 13. - (i) Meg, v. Jiobifu. 1 C. & K. 451, 

(g) 1 East P. C. 457. 



The distinction made in the 
former statutes, whether the 
woman was " quick with child," 
or not quick, is not in the pre- 
sent, ftoof of pregnancy there- 
fore is not now necessaiy (a). If 
instruments have been the means 
used, the fact must be so laid 
and proved. A mere delivery to 
the woman of a poisoned cake is 
not an administering within the 
meaning of the statute (6). Per- 
haps proof of any other substance or thing efusdem generis, with 
that mentioned in the indictment, would be sufficient (c). If proof 
of the intent &Ils, the prisoner may be couvicted of an assault (d). 
An accessary before the fact, indicted with the principal, and who 
appears to take his trial, but the principal does not, is not compellable 
to plead («). 

(a) R. V. Goodhall, 1 Den. C. C. (d) By 14 & 16 Vic. c. 100, s. 9, 
187 ; 2 C. & K. 293. arUe p. 2 ; Button** ease, 8 C. & P. 660. 

(6) Cadman*s case, 1 Mood. C. C. 
114. (e) AshmalTs case, 9 C. & P. 236. 

(c) PhUips^s case, 3 Camp. 74"*; 
CoeU case, 6 C. & P. 403. 



As to accessaries before the fact, In high treason and mis- 
where the principal and accessa/ry demeanours, aU are principals 
a/re tried together. — Prove guilt Accessaries are in felonies only ; 
of principal, that the accessary there cannot be an accessary in 
procured, hired, advised, or com- manslaughter (a). An accessary 
(a) Hale, 347 ; Fost. 841 ; 4 Bl. Com. 35. 



8. 5 (1). Also by sect. 2, of 1 Vic. c. 90, so much of 7 & 8 Geo. IV. o. 29, 
as relates to the pimishment of offences in ss. 14, 15, 16, 17, is repecded; and as 
in 1 Vic. c. 90, accessaries are not mentioned, it may he doubtful how far 
as. 4, 61, of 7 & 8 Geo. IV. c. 29, are applicable, as in terms, s. 61 applies only 
to offences punishable UTider that Act {^). 

(1) Bo«e. Cr. Ev. 2 ed. pp. 834, (*) Rose. Cr. Ev. 2 ed. pp. 891, 
384-6 ; Matt. C. L. App. pp. 16, 76. 574 ; Ma«fl. 0. L. App. p. 19. 

O 



Prove the actual administra- 
tion by the defendant, or that he 
caused the administration — ^in- 
tent to procure miscarriage by 
some poison or other noxious 
thing, or use of such means as 
may be stated. Bosc Cr, Ev, 
2 ed- 242 ; Arch. 12 ed. 618. 

Prec. of Indict Arch, pp. 
518, 619. Matt. C. L. App. 130. 
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OFFSNCE. 

ACCESSABIES— <»n<i«««rf. 

Befort the fact, in Burolabt 
and stealing in a dwelling-house, 
etc. (F.) 

7 Wm. IV. and 1 Vic c. 86, s. 6. 

After the fact, except only 
receivers. 

id. as. 6, 7. 



Before the fact, in Bxtrning or 
destroying Duildings, or ships, 
agricultural produce, etc. (F.) 

7 Wm. IV. and 1 Vic. c 89, s. 11. 

After the fact. 
Id. as. 11, 12. 

B^ore the facA, for Malicious 
INJURIES by nre or explosive sub- 
stances. 

9 & 10 Vic. c. 26, s, 10. 

After the fact. 
s. 10. 

Before the fact, in offences re- ^ 
lating to the coin. (F). 
2 Wm. IV. c 34, s. 18. 

After the fact. 
Id. ss. 18, 19. 

Before the fact, in Malicious 
INJURIES to property. (F). 
7 & 8 Geo. IV. c 30, s. 26. 

After the fact. 
Id. ss. 26, 27 (a). 

Before the fact, in Fobgert. 
(F.) 

1 1 Geo. IV. and 1 Wm. IV. c. 66, 
s. 25 ; and 7 Wm. IV. and 1 Via 
c 84, s. 1 (b). 



PUNISHMENT. 

latter qualified by 1 Vic. c 90, 
s. 5 (ante, p: 3). 

Same as Principals. 
(See the titles respectively). 

Imprisonment for not more 
than TWO years, with or without 
hard labour, and with or without 
solitary confinement ; the latter 
for not more than one month at 
a time, or thbee months in one 
year. 

Same as Principals. 

(See the title Abson.) 

Same as in Bubolabt, sujyra. 



Same as Princix)al8. 



Imprisonment 
than TWO years. 



for not more 



Befobe the fact. 
Same as Principals. 
(See the respective Titles.) 

Apteb the fact. 

Imprisonment for not more 
than TWO years, with or without 
hard labour, and with or without 
solitary confinement ; the latter 
qualified by 1 Vic. c, 90, s. 6 {arUe, 
p. 3). 



(A) By 1 Vic. c. 90, s. 2, so much of the 7 & 8 Geo. IV. c. 30, as relates to 
the punishment of persons convicted of any of the offences in ss. 16, 18, 
is repealed, and as accessaries after the fact are not mentioned in 1 Vic. c. 90, 
it may be doubtful how far ss. 26, 27, at present apply as to such, as those 
sections in terms apply only to felonies punuhahU under that Act. 

(B) Accessaries before the fact are not mentioned in the 7 Wm. IV. and 1 Vic. 
c. 84, s. 1, but are impliedly included, and subiect to the same punishment 
as is thereby inflicted on principals. The various punishments mfiicted by 
11 Geo. ly. andl Wm. c. 66, and other statutes, for forgeries not made punishable 
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EVIDENCE. 

i the principaL Base, Cr. 
d. 203 ; Arch. 12 ed. 771. 
. of Indict Arch, 769 ; 
I JL 419. 

rate accessaries and re- 
may be included in the 
dictment in the absence of 
icipaL felon (a). Defendant 
ow that he advised a dif- 
Time from that which was 
ted, by which he will 
ixeused ; or that he had 
manded the order he had 

cccssary may avail himself 
y matter b(»h of law and 
y to controvert the guilt 
principal, and the record 
x)nviction of the principal 
onolusive against him (c). 



& 15 Vic. c. 100, 8. 15. 
[ale, 617 ; see po<t (o). 
fit. 365: Rex v. »m.ith, 1 
28 ; Citoh ¥iM, 8 Ikp. 184. 
lale, 615 ; 4 Bl. Com. 86. 
r Oordon, 1 Leach, 515 ; 
\ C. 362. 

gCawk. c. 29, 8. 28. 
[ale, 618. 



OBSERVATIONS. 

before the fact, is one who being 
absent at the time of the crime 
committed, doth yet procure, 
counsel, or command another to 
commit a crime (cQ. An actual 
or constructive presence makes 
the defendant a principal (e). 
The bare concealment of a felony 
to be committed, will not make 
the partv concealing it an acces- 
sary before the fact (/). Hie 
procurement must be continuing ; 
for if before the commission of 
the offence by the principal, the 
accessary countermands him, and 
yet the principal proceeds to the 
commission of tne offence, he 
who commanded him will not be 
guiltv a« an accessary (ff). It 
may be direct^ by hire, command, 
counsel, or conspiracy ; or itir 
direct, by expressing likinff, ap- 

f)robation, or assent to the ro- 
onious designs of another (AV 
The accessary is liable for all 
that ensues upon his' unlawful 
command {i) ; and that though 
the offence be effected by different 
means from those commanded (k). 
A man may be indicted as ac- 
cessary to one of several prin- 
cipals, or to ail ; and if indicted 
as accessary to ail, may be con- 
victed as accessary to some or 
one of them (Q. An accessary 
before the fiEU^ in misdemeanour, 
though absent at the commission 
of the offence, may be indicted 
and convicted as a principal (m). 
As tQ when an accessary before 
the fact may be tried, place of 
trial, venue, etc. ; see post 

(h) 2 Hawk. c. 29, 8. 16. 

<t) 1 Hale, 617; 4 Bl. Com, 87; 
Rex V. Saunders, Plowd. 476, 

(*) FoBt. 869, 870, 

U) Lord Sandbar's case, 9 Rep. 
119; Fost. 861; 1 Hale, 624. 

(w) Rex, V. Greenwood, 21; S.J. 
M. C. 127. 



th, still continue as affixed by the respeotiye statutes, qualified as to 
»Dfinement by 1 Vic. o. 90, s. 5, (arUe, p. 8). See title Fobobbt, pott. 
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OFFENCE. 

ACCESSABIEa— «ow^tntt«rf. 
Aftffr the fact. 

11 Geo. IV. and I Wm. IV. 
c. 66, 88. 26, 26 (a). 

Before the fact, in Post-Of- 
FiCE Offences. (T.) 

7 Wm. IV. and 1 Vic c. 36, 
88. 35, 42. 

After the fact, except only re- 
oeivers. 
Id. 8tat 88. 35, 42 (b). 

Before the fact in Piracy. (F.) 
7 Wm. IV. and 1 Vic. c. 88, s. 4. 
After the fact. 
Id Stat ss. 4, 5. 



FUNISHMENT. 



^ Same as arvLe. 



Same as principals. 
(See the TitU). 

Imprisonment for not more 
than TWO years, with or without 
hard labour, and with or with- 
out solitary confinement; the 
latter for not more than one 
month at a time, or three 
months in one year. 



Beforethe fact^toliSjrBSiVEu (F.) 
9 Geo. IV. c. 31, s. 3. 

After the fact. Id. 



Before the fact, in offences re- 
lating to the Person. (F.) 

9 Geo. IV. c. 31, s, 31, and 
7 Wm. IV. and 1 Vic c 85, s, 7, 



After the fact. 

9 Geo. IV. c 31, s. 31, and 
7 Wm. IV. and 1 Vic c 85, 
ss.7,8 (c). 



Same as Principals. 
(See the TUle). 

Transportation or penal servi- 
tude for UFE, or imprisonment, 
with or without hard labour, for 
not more than four years. 

16 & 17 Vic. c 99, ss. 1 & 4. 

If now under 9 Geo. IV. c 31 ; 
see note (a), ante, p. 14. 

If under 1 Vic c 85, same as 

Principals. (See the respectiw 
^itles) 

If now under 9 Geo. IV. c. 31 ; 
see note (a), ante, p. 14. 

If under 1 Vic c 85, imprison- 
ment for not more than two yearsk 
with or without hard labour, ana 
with or without solitary confine- 
ment i the latter for not more 
than ONE month at a time, or 
THREE months in one year. 



' (a) Accessaries after the fact seem still punishable under 11 Gleo. IV. and 
1 Wm. IV. c. 66, ss. 26, 26, Qualified by 1 Vic. c. 90, s. 6. 

(B) And by sect. 37, it womd seem that every accessary before or after the 
fact to any offence mentioned in that section, if the same be a felony or hi^ 
crime, may be dealt with, indicted, tried and pimished at if he were a prineipal. 

(0) By 7 Wm. IV. and 1 Vio. o. 85, the ss. 11, 12, 14, of 9 Geo. IV. o. 81 
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EYIDENCb 

Aftar the fact, indicted vnth the 
prineipcd, — After proimlfi^ ffuilt 
of principal, prove that detendant 
blew of the felony (a), and after- 
wards received, relieved, com- 
forted, or assisted the prindpaL 
Bmc. Cr. j^. 2 ed. 238; Arck. 12 
ed.775. 

Prec. of Indict Arch, 774; 
Matt, a Z. 420. 

If indicted, the principal being 
wnmcted. — IVove the conviction 
by the record, or an examined 
copy, and theoi the goilt of ae- 
Qeeaaxj, as mpra, Uoec. Or, Ev, 
207 ; Arch, 12 ed. 776. 

Prec. of Indict. Arch. 776; 
Meat, a L. 420. 



OBSKaTATIONS. 

An accessary after the fact 
may be, where a person knowing 
a felony to have been oommitted, 
receives, relievei^ comforts, or 
assists the felon (f). The de- 
fendant must be proved to have 
done some act to assist the felon 
personally (o) ; but if he emplo^y 
another person to do this, he is 
equally s^ty aa thongh he did 
it himseu {d), A woman cannot 
be an aooessary by the receipt 
and concealment of her hus- 
band (tf) ; but this is the only re- 
lationship which will excuse such 
an act (/). 

The place of trial, venufi, etc., 
as to aooessaries after the fkct ia 
now regulated by 7 Geo. IV. a, 64, 
s. 10. See also s. 11, aa to the 
mode of procedure against an 
accessary either b^ore or c^ter 
the fact, where me principal 
felon has died after conviction, 
or been pardoned, or otherwise 
deliverea before attainder. And 
aee 14 & 15 Vic c. 100, s. 15, as 
to trial of several accessaries and 
receivers. 

Accessaries after the fiict can 
now be tried before the con- 
viction of their principal, with- 
out their consent: by 11 & 12 
Vic. c. 46, and see 7 Geo. IV. 
c 64, s. 11. 



^a) See i2. y. Burridge, 8 P. Wms. 

(b) 1 Hale, 618; 4 Bl. Comp. 87. 
Aa to what is sufficient to briDg;a man 
vithiu this description: see 2 Hawk. 
817; Lee*s case, 6 C. & P. 636.: 



(c) ChappeTs eate, 9 C. & P. 855. 

(d) JervHt case, 2 M. & Rob. 40. 

(e) 1 Hale, 48, 021 ; 4 Bl. Com. 38. 
eg V. Broois, 22 S. J. M. C. 121. 
(/) 2 Hawk. 0. 29, b. 84. 



are repealed, and accesMiries before and after the fact as td ofifences comprised 
in the repealed sections are now punishable by 1 Vic. c. 85, as. 7, 8. Sect. 81, 
of the 9 Geo. IV. o. 81, continues to regulate the punishment of accessaries in 
an other ofifences within that Act, and for which no punishment is otherwise by 
that Act pi:oYided. 

c 2 
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0FPEKC7K. 

ACCESSAEIES.— coM^inMei: 



FUinfilDCBKT. 



B^ort the foot, in any felony, 
with the principal (F.) 
7 Geo. IV. a 64, 8. 9. 

Before the fad, principal being 
convicted, (F.) 
7 Geo. IV. c. 64, 8. 9. 

Before the fact, and indicted 

for aiSUBSTANTiyE FELONY. (F.) 

7 Geo. IV. c. 64, 8. 9. 

. Accessary after the fact, in- 
dicted for a subetantiye felony. (F.) 
11 & 12 Vic c. 46, a 2. 

{Ae to a eubetantive felony in 
receiving stolen goods, see that j 
Title.) 



Same as Principals (a). 

(See the respective TttUi)*;^ 



t 



(a) Where no specific punishment is provided by the partioulai?. statutes, 
accessaries either before or after the fact in offences punishable as '.for ironies, 
may be transported for teven years, or imprisoned for any term Hoj; ex^se^ding 
two years, with or without hard labour, tor the whole or any-pai't'of the -im- 
prisonment, and with or without solitary confinement ; tiie latter qualffiiefd by 
1 Vic. c. 90, s. 6 (ante, p. 8) ; and if a male, may be once^^ Iwico,' *jar thrice 
publicly or privately whipped, in addition to such imprisonnieiit, if tEe Court 
shall think fit. 7 k S Geo. IV. o. 28, ss. 8, 9. As to thee iiuoifi^ment of 
accessaries in felonies at common law, and in felonies by statutej^.bitt where no 
^mention is made of accessaries : see 8 Inst. 69 ; 1 Hale, 285^6/528 ; -l^-J^awk. 
c. 29, s. 14. 

(B) By 39 Geo. III. c. 87, s. 1, extending the provisions of 28 He^i, •VtS. Cv, 15, 
" aU and every offence and offences whidi, after the passing of that* -A^l sHall 
be committed upon the high seas, out of the body of any cdimty of this 
realm, shall be, and they are declared to be of the same nature respectively, 
and to be liable to the same punkihment respectively, as if they had been 
committed upon the shore, ana shall be inquired of, heard, tried, and deter* 
mined, and adjudged in the same manner as treason, felonies, murders, and 
confederacies are durected to be tried by the 28 Hen. VIII. c. 16." Similar 
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STIDSHGRi 

hm the lelony to have been 
OQDunitted, and then the guilt 
' of the defendant Eoae, Cr. Ev, 
2ed.206; Arch, 12 ed. 771. 

ftec. of Indict Arch, 769; 
MotL a L. 420. 



0B8KETATI0KS. 

It was fonuerlv necessary to 
try an accessary before the. fact. 



Where the principal is un- 
hown, the indictment may 
chai^ the offence as by some 
person or persons to the jurors 
aforesaid unknown (a) ; otherwise 
if he be known (6). 



either after the principal had 
been convicted or upon tne same 
indictment with him, and the 
latter was the usual course (c) ; 
but now, by 7 Geo. IV. c. 64, 
& 9, sudi may be indicted and 
convicted either as an accessary 
before the fact to the principal 
felony, together with tne prm- 
cipal felon, or after the conviction 
of the principal felon, or may be 
indicted and convicted of a sub- 
stantive felony, whether the prin- 
cipal felon shall or shall not have been previously convicted, or 
sliall or shall not be amenable to justic& And by 14 & 15 Tic 
c. 100, s. 15, any number of accessaries or receivers may be charged 
with substantive felonies, although the principal is not included in 
the indictment, or is not in custody or amenable to justica Sect 9 
of 7 Greo. IV. c. 64, provides also for the place of trial, venue, etc. 
This statute only applies where the accessary might at common law 
have been indicted with or without the conviction of the principal ; 
and therefore where a defendant was indicted as accessary oefore the 
&ct to the murder of S. N., she having by his procurement killed 
herself it was holden that the statute did not apply (cQ. By 
7 Geo. IV. c. 64, ss. 9, 10, accessaries to felonies committed upon the 
hi^ seas, may be tried by any court that may try the principal 
felon. [See note (bi).] Several maybe convicted on a joint charge as 
accessaries b^ore tne fact, Hie only evidence being the separate acts 
done by each at separate times and places («). 



(o) '2 East P. C. 666, 781. 

(h) JUx V. Walker, 8 Camp. 264; 
iter. y. ffayman, 2 Leach, 925 : and 
see CiupaPt case, 9 C. & P. 289; 
2 Mood. C. C. 101. 



Jc) 1 Biifls. 86. 
d) HusseWs case, 1 Mood. G. 0. 
Leddington't case, 9 0. & P. 79. 
(«) Heg. V. Barker, 1 C. & K. 442. 



nroTisioiis are made by the Larceny Act^ 7 & 8 Geo. IV. c. 29, s. 77 ; by the 
kalicioas Injuries Act^ 7 & 8 Qeo. IV. c. 80, s. 48 ; the Act providing* for 
Qflenoes against the person, 9 Qeo, IV. o. 81, s. 82, and the statutes of 
11 Geo. IV. and 1 Wm. IV. o. 66, s. 27; 7 Wm. IV. and 1 Vic. o. 86, s. 10; 
7 Wm. IV. and 1 Vic. o. 86, s. 10: 7 Wm. IV. and 1 Vic. o. 87, s. 13, 
and 7 Wm. IV. and 1 Vic. c. 89, s. 14. 

The rules upon the subject of the Admiralty jurisdiction are to be found in 
Slnst. 113; 2 Hale, 17; 2 East. P. C. 804; 1 Russ. 108; see 8 T. R. 816; 
IBosB. &; By. 234; 1 Lewin C. G. 242. 

Trial of the above offences is now had before the J udge of Oyer and Terminer, 
V 7 & 8 Vic c. 2, s. 1. Arch. C. L. 24, 12 ed. And by s. 2, the venue is to 
be laid where the trial is had, and the facts shall be averred to have taken place 
flo the " High Seas." (R. v. Jones, 1 Den C. C. 101 ; 2 C. & K. 165). S. 3, 
regulateagthe commitment for trial of such offenders); and s. 4, saves the jurisdic- 
twn of the Central Criminal Court. By sect. 22 of the 4 & 5 Wm. IV. o. 86, 
establishing the Central Criminal Court, the Justices and Judges of that Court 
nav deliTer the gaol of Newgate of all persons committed for offences on the 
Mg^ seas within the jurisdiction of the A dmiralty of England, and may order 
the payment of costs as prescribed by 7 Geo. IV. o. 64^ s. 27< 
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OFFENCft. FUVISHMBNT. 

ADMIRALTY \8ee NoU b., p. 18.] (See tUka PmAcr, Ships). 



AFFRAY (M). Kne, or imprisonment^ or 

Com. Law. both. 



AIDERS and ABETTORS (a)— (See Accessaries). 
AIDING Prisoners to escape. — (See Escape). 
ALLEGIANCE.— (See Mutiny). 



ARREST. — (See Assault.) Fine, or imprisonment, or both. 

Of a clergyman while per- 
forming Divine service, or going 
to or Betuming from the per- 
formance thereof. (M.) 

9 Geo. IV. e. 31, s. 23. 



(a) All who axe present, aiding, and abetting, where a felony is committed, 
ore principals in the second degree (^). There must he a participation in the 
felonious act ; mere presence, with the doing of an^ act in concert, is not 
sixfficient (^). So also, where, although there is a participation in the act, yet 
iwt in the felonious design ('). To render a party guilty as a principal in the 
second degree, the presence must be such as to afford aid and assiBtanoe to the 
principal in the first degree {*). But presence during the whole transaction is not 
necessary (*). In the case of murder by duellin£% in strictness, both of the 
seconds are prixwipaJs in the second degree i^y. Where several are together, an 



* (I) Buss. 21; Coatheaver^t case, 1 
Leach. 66; Fost. 428. As to what 
will constitute such a presence as 
will render a party a principal in the 
second degree, see Fost. 850. Owen*s 
case, 1 Mood. C. C. 96, ^ • 

(») 1 Hale, 439 ; Fost. 360. 

(») lEast, :P. C. 267; Plumei't 
case, Eel. 109 ; 1 Hale, 466 ; see 
Cruse' t case, 8 C. & P. 641. 

(*) Soar's case, Russ. & Ry. 26'; 
Daviis case. Id. 13 ; Elses's case, Id. 
142; Badcocifs case, Id. 249; King*s 



case, Id. 332 ; M*MaMrCs ease. Id. 
333, n.; Kellers case. Id. 421; 
Stewarts case. Id. 363; Manner* t can, 
7 a & P. 801. 

(*) Bin^fley's case, R. k R. 256'; 
Dadis ease, 1 Mood. C. C. 307; 
Kirkwood*s case, Id. 804 ; see 2 East, 
P. C. 768. 

(«) Ferkinis case, 4 C. & P. 637; 
Murphj/s case, 6 C. & P. 103 ; Youna's 
case, 8 C. & P. 645. But see Lord 
Halis doubts as to the second of the 
party kiUed. 1 Hale, 442, 452. 
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EVIDENCB. 



OBSSRyAnON& 



Prove the place a public high- 
way — that tne fighting was to 
the terror of the king's subjects 
— ^that two or more persons 
were engaged in it — Rose, Or. 
Ev, 2 ed. 243 ; Arch. 12. ed. 681. 

Prec. of Indict Arch. Id; 
Mm a L. 528. 



Tlie absence of premeditation 
distinguishes this offeilce firom a 
riot (a). Mere quarrelsome words 
will not make an af&ay (6). 
righting, if in a private place, is 
only an assault (c;. 



(o) Hawk. P. C. b. 1, 0. 65, a. 8. 
(6) 1 Buss. 271 ; 4 Black. Com. 146. 
(<?) Timothy Simpson, 1 C. M. 
&R. 767. 



Prove that A. B. is a clergy- 
man—arrest as stated — if on 
going or returning from Divine 
servioe, that defendant knew he 
was 80 going or returning. — Arch. 
12e(L667. 

Prec. of Indict. Arch. Id.; 
Mm. a L. 421. 



The enactment in the statute 
applies only to arrest on civil 
process ; in criminal cases clergy- 
men may be arrested like ot£er 
individuals. 



offenoe by one, without the knowledge or consent of the others, does not make 
the latter also guili^, unless the act was done in Aurtheranoe of a common inten- 
tkm (7). If the prmcipal were insane at the time of the commission of the 
aot» no person can be convicted as an aider and abettor of the act {*). 

Aiders and abettors, it has long been settled, may be tried before the principal 
in the first degree has been found guilty (^) ; and may be convicted though uie 
latter is acquitted (^^), The rules with regard to the punishment of aiders and 
abettors (^^), where no provision had been made for that purpose, are now 
rendered of little importance, as -the modem statutes usually provide that 
principals in the second degree shall be punishable in the same manner as 
princ^els in the first degree As to tne mode of charging the principal 
m the second degree, see Arch. 12 ed. 764 ; Matt. G. L. 419. 



a) Anon. 1 Leach, 1, n. ; 1 Ruas. 
24; see also Whites cote, R. & B. 
99; Bawkin/s ease, S C. & P. 892. 

(•) TyUf's case, 8 C. & P. 616. 

(•) 2 Hale, 223. 

(») Tawlot's ease, 1 Leaoh, 360: 
Bena(m, v. QffUy, 2 Show, 610; 3 Mod. 
121; WaUi^s ease, Balk. 334; Towles's 



case, B. & B. 314; 3 Prioe^ 145; 
2 Mareh. 465. 

(") See Arch. 12 ed. 765. 

(M) 7 & 8 Geo. IV. o. 29, s. 61; 
7 k 8 Geo. IV. c. 30, s. 26; 7 Wm. 
IV. and 1 Vic e. 85, s. 7; 7 Wm. 
rv. and 1 Vic. c. 86, s. 6; 7 Wm. 
rV. and 1 Vic. c. 87, s. 9; 7 Wm. 
IV. and 1 Vic. c. 89, s. 11, etc. 



i 
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OFFENCE. 

ARSON (a). 

Setting fire to "any House, 
lettable, ooach-house, outhouse, 
warehouse office, shop, mill, 
malthouse, hop-oast, bam, or 
granary, or to any building or 
erection used to carry on any 
trade or manufacture, or any 
branch thereof {t.) 

7 Wm. IV. and 1 Vic. c. 89, 
ss. 3, 12. 

Not triable at Quarter Sessions. 
5 & 6 Vic. c. 38, 8, 1. 

Any person wilfully setting 
fire to any railway station, etc., 
guilty of felony, and to suffer the 
same pimishment as above ; and 
wilfully and maliciously setting 
fire to goods or chai;tels within 



FUKISHMENT. 

Transportation for life, or not 
lees than fourteen years, or penal 
servitude for life, or penal servi- 
tude for not less than four years 
and not exceeding ten years, 
or imprisonment not exceeding 
THREE years, with or without 
hard labour, and with or without 
solitary confinement; the latter 
not exceeding one month at any 
one time, nor three months in 
any one year. 16 & 17 Vic c. 99, 
ss. 1 & 4 ; and 9 & 10 Vic. c. 24, 
8. 1. And if a male under 
eighteen, he may be publicly or 
privately whipped, not exceeding 
three times. 9 & 10 Vie. c. 25, 
8. 9. Whipping in like manner 
in convictions, under 7 & 8 Vie. 
c. 62, 88. I & 3. 



any building, the setting fire to 
which is f^ony, is felony, and 
punished by penal servitude for 

not less than four or more than six years. 14 & 16 Vic. c 19, s. 8. 

As to farm buildings, vid. 7 & 8 Vic. c 62, s. 1, which in- 
cludes "any hovel, shed, or fold, op any faxm building, or any 
building or erection used in farming land." Not triable at Quarter 
Sessions, 5 & 6 Vice. 38, s. 1.; and by s. 2, setting fire to hay, straw, 
wood, or other vegetable produce being in a &rm-house or farm 
building, or any implement of husbanory being in any farm-house 
or farm building, with intent to set fire to such farm-house or 
building, and wlwi intent to injure or defraud any person." 



(a) Arson is an offence at oommen law, clefined by Lord Coke (^) to be the 
malicious burning of the house of another by night or hj day (2). The burning 
of a man's own house is no felony at common law ; but if he d«es it maliciously, 
intending to bum that of his neighbour, it is felony ; if not with this intent, it 
is a great misdemeanour (3) ; where it was proved that the floor near the hewth 

i}) 3 Inrt. 66. (3) 1 Hale, 668 ; 2 East, P.O. 1027. 

O I Hale, 666. 
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KVIDENCB. 

Prove the parish — ^an actual 
burning — ^the circumstances from 
which it maybe presumed wilful 
and malicious — tne kind of pro- 
perty set fire to, aa stated in the 
mdictment — ^the intent must be 
proved as laid. — Rose, Cr. Ev, 
2 ed. 247 ; Arch, 12 ed. 401. 

Free <k Indict. Arch, Id,; 
Matt, C, Z. App. 61. 



" outhouse," see cases in note (/). The possession must be described 
as that of the person in the actuial occupation (^). As to the proof of 
the intent of the prisoner, see Lord C. J. Tindal's observation to the 
Grraud Jury at Bristol (h). A wife cannot be indicted for setting fire 
to her husband's house with intent to injure him (t). If the intent 
is laid to defraud insiu'ers, a stamped policy must be produced, or the 
want of it accounted for 0), 



OBSERVATIONS. 

As to setting on fire by the 
prisoner's own hand, see Lord 
C. J. Tindal's charge at Bristol (a). 
To constitute a setting on fire, a 
flame need not be seen (b). But 
there must be an actual burning 
of some part (c). However trifling 
is sufficient (d). Whether the 
word " house would include all 
such buildinffs as burglary may 
be committed in, seems doubtful 
As to the meaninir of the word 



(a) 6 0. & P. 266. 

{b)8almon*8 cMe, R. & It. 26; 
StallMs ease, 1 Mood. C. C. 398. 

(c) IL V. Taylor, 1 Leach, 49. 

(tf) Slnst. 66 ; 1 Hale^ 596 ; Parket's 
flw, 9 C. & P. 45. 

(e) Greenwood^ s Statutes, 232 (n) ; 
Elmore Inhab. of Hund, of St, . 
Briaveirs, 8 B. & C. 461. 

(/) North* s case, 2 East, P.O. 1022; 
mnter's case, R. & Ry. C. C. 296; 
2 Bxm. AQZx Ellison* s case, 1 Moody, 
C. C. 886; Millesv, lnA<d>, of Shrews- 
htry, 8 East, 457 ; WoodwanTs case, 
1 Moody, C. C. 325; H. v. Donevan, 



2W. Black, 682; Haughton*s ease, 
5 P. & 0. 555 ; Stallion* s case, 1 
Mood. C. C. 398; ParrotCs case, 6 C. 
&P. 402. 

{a) R. V. Qlandfield, 8 East, P. C. 
1034; R T. Ricknan, 2 East, P. C. 
1034; R. V. Ball, 1 Mood, C. C. 80; 
R. T. Wallis, 1 Mood, C. C. 844. 

(/i) 6 C. & P. 266 (n) ; Farring- 
ton*s case, R. & R. 207 ; PhUip*s case, 
1 Mood. C. C. 273. 

(i) R. V. March, 1 Mood. C. C. 182. 

U) R. V. OUson, 2 Loach. 1007 ; 1 
Taunt. 95; R. & R. 138, S. C. 



was scorched — ^it was charred in a trifling way— it had been in a red heat, but 
not in a blaze : it was held that this would be a sufficient burning to support 
in indictment for arson. Parket's case, 9 C. & P. 46. But the present statute 
applies whether the house, etc., be in tiie possession of the offender or in that 
« any other person, 7 Wm. IV. and 1 Vic. 8. 89, s. 8. As to an indictment 
at common law and the necessary proof, see Rose. Cr. Ey. 2 ed. 244. 
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OFFBNCB. 

Setting fire to any GRtrncB or 
CHAPXL, or to any chapel for the 
religious worship of persons dis^ 
senting from the United Church 
of England and IreUnd. (F.) 

7 Wm. IV. and 1 Vic c 89, 
88. 3, 12. 

Not triable at Quarter Sessions. 
6 & 6 Vic. c 38, 8. 1. 



Setting fire to any dwelling- 
house, any person being there- 
in. (F.) 

7 Wm. IV. and 1 Vic. a 89, 
88. 9, 12. 

Not triable at Quarter Sessions. 
6 & 6 Vic. c. 38, 8. 1. 



FUKISHMENT. 

Transportation for lot or not 
less than fourteen years, orpeiud 
servitude for life, or for not lesB 
than rouR years and not exceeding 
TEN years, or imprisonment not 
exceeding three years, with or 
without hard labour, and with or 
without solitary confinement ; the 
latter not exceeding one month 
at any one time, nor three 
months in any one year. 16 & 17 
Vic. c. 99, 88. 1 & 4. 9 & 10 
Vic c 24, 8. 1. And if a male, 
under eighteen, publicly or pri- 
vately mipped, not exc6e<ung 
threetimes. 9 & 10 Vic c 25, s. 9. 



Death. 



This ientence may he recorded, 
4 Geo. IV. c 48, s. 1, ante, p. 3. 



Setting fire to any mine of coal, 
or cannel coal. (F.) 

7 Wm. IV. and 1 Vic c 89, 
88. 9, 12. 

Not triable at Quarter Sessions. 
5 & 6 Vic c 38, 8. 1. 



Transportation for life or not 
less than fourteen years, or penal 
servitude for life, or not less tiian 
FOURor exceeding TEN years,or im- 
prisonment not exceeding three 
vears, with or without hard la- 
bour, and with or without solitary 
confinement ; the latter not ex- 
ceeding one month at any one 
time, nor three months in any 
one year. 16 & 17 Vic c 99, 
88, 1 & 4 ; 9 & 10 Vic c 24, s. 1, 
with whipping as mpra. 



Setting fire to, or anywise de- 
stroying any ship or vessel, or 
with intent to prejudice any owner 
or part owner oi, or of goods, or 
of any underwriter of ei&er. (F.) 

7 Wm.IV.and 1 Vice 89, a 6. 



Same as swpra. 
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EVIDENCE. 

Prove the situation of the 
church or chapel to be the same 
as stated, and the possession as 
laid. (See ante, p. 2Z)—Itosc, Or. 
^. 2 ed. 249 ; Arch. 12 ed. 405 ; 
Matt, a Z. App. 60. 

Prec. of Indict. Arch. Id.; 
Matt. C. L. App. pp. 58, 59. 

(a) At p. 315 of Arch. Cr. L. 8 ed. 
it IS stated to be neoeasaiy to prove 
the registration of a Dissenter's 
chapel, ** by the production of the 
book of registration, or perhaps an 



OBaERTATIONS. 

(See an^6, p. 23). It is not ne- 
oeBsaryto prove that a Dissenter's 
chap6l is " duly registered and 
recorded," as these words, though 
occurring in 7 & 8 Greo. IV. c. 30, 
s. 2, are omitted in the present 
enactment (a). 

examined oopy/' It is presumed the 
attention oi the editor was not 
addressed to the distinction between 
the former and present statute.- See 
Matt. C. L. App. tfO. 



Prove that the prisoner set fire 
to the dwelling-house. (See an^e, 
p. 23). That me person named 
was then in the house. — Roic. Cr. 
Ev. 2 ed. 247 ; Arch. 12 ed. 406. 

Prec of Indict. Arch. 405 ; 
Matt, a L. App. 56. 



(See ante, p. 23). The Legis- 
lature having imposed a heavier 
punishment under this section, 
which refers only to cases where 
life is endangered, it is probable 
that the word " dwelling-house " 
would be considered as used in 
the restricted sense given to it in 
burglary, under 7 & 8 Geo. IV. 
c. 29, s. 13.— iZcMc. Cr. j^. 2 ed. 
247 ; Matt. C. L. App. 57. K in- 
dicted under s. 2, the prisoner 
cannot be convicted under s. 3. (a). 

{a) Reg. v. Potc^ 1 C. & E. 78. 



Prove that the prisoner set This statute does not reach the 
fire to the mine — ^the situation, case of a person setting fire to his 
o^ership, eta {ante, p. 23). Ardh. own mine. 
12ed.406. 

Prea of Indict. Arch. Id.; 
Mm. C. L. App. 71. 



Bxjivie the setting on fire (as 
on^, p. 23) or other act of the 
prisoner by which the ship was 
east away or destroyed — ^that it 
was done maliciously (see aaUe, 
p. 23)>-thst she was in l^e parish 

(a) See Bowyei^z ^e, 4C. & £. §59. 



This section gf the statute 
makes it immaterial whether the 
ship were complete, or in an un- 
finished state. It is doubtful 
whether a pleasure-boat be within 
the statute (a) ; or a barge (6) 

(b) Smith* t COM, 4 C. & P. 569. 
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OFFENCE. PUKISHMEirr. 

AESON — corvtinued. 

Not triable at Quarter Sessions 
a & 6 Vic. c. 38, 8. 1. 



Setting fire to, or anywise de- 
stroying any ship or vessel with 
INTENT TO MTJRDBR, or endanger 
the life of any person. (F.) 

7 Wm. IV. and 1 Vic .c. 89, s. 4 

Not triable at Quarter Sessions. 
5 & 6 Vic. c. 38, s. 1. 



Death. 

May he recorded by 4 Geo. IV. 
c. 48, s, 1 ; antef p. 3. 



Setting fire to, or otherwise de- 
stroying SHIPS OF WAR, afloat or 
building, or any of the Queen's 
Arsenals, dockyards, etc.; or 
any naval or military stores, etc. ; 
or any timber or materials, etc. ; 
or plaices where they are kept. (F.) 

12 Geo. m. c. 24, s. 1. 



Death. 

May he recorded by 4 Greo. TV. 
c. 48, s. 1 ; arUe^ p. 3. 



Setting fire to "any stack of 
CORN, grain, pulse, tares, straw, 
haulm, stubble, farze, heath, fern, 
hay, turf, peat, coals, charcoal, or 
wood, or any steer of wood.** (F.) 

7 Wm. IV. and 1 Vic. c. 89, ss. 10, 
12; and 7 & 8 Vic c. 62, s. 2. 

Not triable at Quarter Sessions. 
5 & 6 Vic. c. 38, s. 1. 



Transportation for life, or not 
less than fourteen years, or penal 
servitude for life, or not less 
than FOUR or exceecUng ten years, 
or imprisonment for not more 
than THREE years, with or with- 
out hard labour, and with or 
without solitary confinement ; the 
latter not exceeding one month 
at any one time, or three months 
in any one year. 16 & 17 Vic. 
c. 99, ss. 1 & 4 ; 9 & 10 Vic. 
c. 24, s. 1. If a male, under 
eighteen, he may be publicly or 
privately whipped, not exceeding 
three times. 7 & '8 Vic c. 62, 
ss. 2 & 3; 9& 10 Vic c 25, s. 9. 
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EVIDSNCB. 

or on the high seas, as may be 
stated, etc— Eosc. Or. 2 ed. 
256; Arch.\2^. 407-8. 

Prec. of Indict Arch. Id.; 
Matt. C. L. App. 66. 



0B8SRTATI0NS. 

Where the intent is laid to de- 
fraud underwriters ^see arUty p. 
23). A part owner oi a ship may 
be oonvicted of an intent to in- 
jure the other part owners (c). 
As to the Venuey etc., see potL 

{c) PKilipis COM, 1 Mood. C. C. 288. 



Prove the setting on fire (ante, 
23), or other act of the prisoner 
>y wldch the ship was cast away 
or destroyed — the intent to mur^ 
der from the circumstances, or 
that the life of the person named 
or described as unknown, was 
endangered by the act done — that 
the ship was in the parish or on 
the high seas, as may be stated. — 
Rm. Cr. 2 ed. 256 ; Arch 
ed. 409. 

Prec of Indict. Arch. Id.; 
Matt. C. L. Ap. 6a 



As to the venue in offences 
committed on the hiffh seas, see 
ante. p. 18, n. R ; ana also ad to 
the rules upon the subject of the 
Admiralty jurisdiction. — See Oh- 
iervaUonSy ante, p. 23. 



Prove the setting on fire (see 
onfe, p. 23) or otherwise destroy- 
ing, as the case maybe, the sUp, 
eta, as stated — ^the situation — 
that it was a Queen's ship — the 
circumstances to prove tne act 
wilfoL— /2o«c. Cr. Ev. 2 ed. 266 ; 
Arch. 12 ed. 412. 

Prec of Indict Ardi. Id.; 
MoU. C. L. App. 55. 



By s. 2 of the statute, the of- 
fence, if committed out of the 
realm, may be indicted for and 
tried in any shire or county 
within this realm, in like manner, 
as if committed within the said 
^ire or county ; or in such island, 
coimty, or place where such of- 
fence shall have been actually 
committed, as His Majesty may 
deem expedient. 



The offence is transitory (a). 
The omission of the word "un- 
lawfully " is bad (6). No intent 
need be stated (c). The words 
used in the indictment should be 
those of the statute; but the 
Court took notice that "barley** 
was grain (cQ ; and that "beans*' 
were pulse («). Where A and B 
were chargea with setting fire to 
a wood, and it appeared that they set fire to a summer-house which 
was in the wood, and that thence the fire was communicated to the 



Prove the setting on fire to the 
stack as stated in the indictment, 
(see ante, p. 23) — the ownership 
as laid — ^the circumstances that 
show the act wilful. Bmc. Cr. Ev. 
2 ed. 254 ; Arch. 12 ed. 410. 

Prea of Indict Arch. 409; 
Km. C. L. App. 71. 



(o) Woodward: t case, 1 Mood. C. (c) NewilVt ease, 1 Mood. C. C. 468. 
C. 323. . {d) SwatkinCs case, 4 C. & P. 648. 

(6) Turner's case, 1 Mood. ,C, C. («) WoodtvarcTs case, I Mood. C.C. 



ovnoiGB. 
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Setting fire to "any crop of 
coBiT, grain, or pulse, whether 
standing or cut down, or to any 
part of a wood, coppice or plan- 
tation of trees, or to any heath, 
gorze, furze, or fern, wheresoever 
growing." (F.) 

7 & 8 Geo. IV. c 30, ss. 17, 27. 

Not triable at Quarter Ses- 
sions. 5 & 6 Vic. c. 38, 8. 1. 



Penal servitude for foub years, 
or imprisonment not exceeding 
TWO years, witii or without hard 
labour for the whole or any part 
of such imprisonment, and with 
or without solitanr confinement ; 
the latter qualified by 7 Wm. IV. 
and 1 Vict c. 90, s. 6 (ante p. 3). 
If a male, may be ordered to he 
once, twice, or thrice publicly or 
privately whipped in addition to 
the imprisonment. 16 & 17 Vic. 
c. 99, ss. 1 & 4. 



Attempting to set fire to any 
building, vessel, or mine, or to 
any stack or steer, or to any 
vegetable produce of such kind.^ 

9 & 10 Vic. c. 26, ss. 7, 11, 9. 

Not triable at Quarter Sessions. 
6 & 6 Vic c. 38, s. 1. 



Blowing up dwelling-houses, 
etc, by ^impowder, etc. ; Me Ma- 
licious mjuries. 



Transportation for fourteen or 
FIFTEEN years, or penal servitude 
for not lees than four or exceed- 
ing EIGHT years, or imprisonment 
not exceeding two years, with 
or without nard labour, and 
with or without solitary confine- 
ment, not exceeding one month 
at a time, or more than three 
months in anv one year ; and 
if a male under eighte^, pub- 
lic or private whipping, not ex- 
ceeding thrice. 

16&17 Viae. 99,88. 1 & 4. 



Negligent burning (a). 



alt ^^^J ™' 78, 8. 84, if any menial or 

f^r32^iv*^'*«*' negligence or carelessness, shall fire, or <iu8e to be 
^L^Lf^^^'^'''^ otherwise, and be convicted thereof, by oath of one 
witness before two jiurtdces, he shall forfeit £100 to the churchwid^ to. 
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EVIDBNCQB. 0B8XRTATI0N& 

^ood, held that the prisoners might be convicted on this indictment (J) 
T^ere the lower part of a stack consisted of colenseed straw, and 
the upper part of wheat stubble, it was held not to be within the 
Stat of 7 & 8 Geo. IV. a 33, s. 17, but which did not contain the 
word " haulm" {g). As to what is a " stack of straw " (A) ; and a 
''stack of wood" (i) ; see the cases. If indicted under 7 & S Vic. 
& 62, s. 2, the intent must be stated 



/) Pricit ease, 9 C. k P. 729. 
7) Tottenham* s case, 7 C. & P. 
; 1 Mood. C. C. 471, S. C. 
{h) Reader's case, 4 C. & P. 245; 



1 Moo(L C. C. 289; see also. Brawn's 
case, 4 C. & P. n. 

(t) Arises case, 6 C. P. 848. 



Prove that the {xrisoner set fire 
to the crop of wheat, etc., as 
stated in the indictment — the 
ownership, eta, as arde, p. 23. 
Arch, 12 ed. 412. 

Prec of Indct IcL 



See the observations, anUy 
p. 23. 



Prove the attempt, as stated 
in the indictment, the ownership, 
etc, as at p. 23. Also such cir- 
cumstances the jury may infer 
l^e intent as laid. Arch, 12 ed. 
p. 411. 

Prec. of Indict IcL 



If the attempt was to set fire 
" vegetable produce,** it must be 
of a kind that if the offence had 
been completed the prisoner 
would be guilty of felony. 



dirtribated among the sofferers by such fire ; and if he should not pay the same 
immediately on demand of the churchwardens, he shall be committed by the 
justices to some workhouse, or common gaol, or house of correction, for 
eighteen months, there to be kept to hard labour. 

D 2 
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PmnSHMEVT. 



ASSAULT — (See title$ Aerbbt^ Lascsrt, Offevces aoaihst the 
PXBMW, Bapb^ Sodomt.) 



ComcoH Aaft/LULV by indiet* 
ment (M.) 
CoM^ Law. 

(Ab to a summary oonyictioii, 
see patl,) 



Aggravated assault. 
Vic, c. 1^, 8. 4.. 



14 & 15 



Fine, or hnprisomnent, or ho&tf 
and if actual bodily harm ooea- 
sioned, with or without hard la- 
bour. 14 & 15 Via, c. 100, & 290. 

The Cowrt wiU not past juda- 
ment for an omklvU awrinff the 
pendeticy of an action for the 
' same asaauU. K Makim^ 4 Ad. 
& EIL 575. 

Lnprisomnent, with or withou 
hard hbour, not exoeedkig tbvee 
years. 



What an auault.] — Mere words never amount to an assault (}). Striking at 
another with fist or stiek^ ete., althousii the party misses his aim, is an 
assault (') ; and so is the drawixtjgf a sword, presenting a gun, pointing a pitch- 
fork, or any act indicating an intention, coupled with an ability to exercise 
violence (') ; and this though the accused were stopped in his purpose (*), A 
battery is to beat or wound. If one strike or throw an3rthing at another, if he 
misB hixn it is an assault ; if he hit hira it is a battery ; tiius every battery 
includes an assault A wounding" is where the violence is so groat'as to 
draw blood (*). The legal acceptation of " to beat " indude* every touching of 
another's person or clothes, however trifling, in an angry or insolent manner (J) ; 
as thrusting or pushing him in anger (") ; holding him by the arm ; spitting in 
his face (^) ; jostling him out of the way (^®) ; pushing another man against 
him (^^) ; throwing a sauib at him^^') ; strudng a norse upon which he is riding, 
whereby he is thrown An unJawiful imprisonment is also an as8ault(^^) ; so 
also is me exposing a child of tender years, or under the control and dominion 
of the party, to the inclemency of the weather (}^) ; but merely omitting to do 
an act, without a duty, will not create an indictable offence {^^). Where parish 
officers Qut off the hair of a pauper in the poorhouse by force and against her 



(1) 1 Hawk, 0. 62, s. 1. (•) 6 Mod. 172. 




2 Roll Abr. 545, 1. 45. 
(») Com. Dig. Battery (c). 1 Hawk. 
afUe. See JL v. St. George, 9 C. & P. 

488. fW) 1 Mod. 94 ; W. Jones, 444. 

(*) StepheM V. Myen, 4 C. & P. (") 1 Hawk, ante. See post p. 82, 

849. as to an indictment for assault and 

(>) 1 Hawk, ante, false imprisonment. 

(«) Arch. 8 ed. 440. (") MidU^* case, 2. Caoap» 650; 

(T) Id. ; 1 Hawk. 0. 62,. s. 2l See 1 Russ. 605. 

Raiclings v. TO/, 3 M. & W. 28. 0«) See SmiUCs case, 2 C. & P. 449 ; 

(8) Per Holt, C. J. 6 Mod. 142. , tupra («). 
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OBSBRYAnONa 

Ab to what will amotrnt to an 
aflsault, see note ir^ra — as to 
what may be shown for the de- 
fence, see p. 31, n. et »eq, A sum- 
mary conviction before magi- 
strates (a) is a bar to an indict- 
ment for the same aflsanlt (h). 
On an indictment against two tor 
an assault, where one pleads guilty 
and pays a fine, he may be called 
as a witness on behalf of the 
other defendant (c). If there be 
cross indictments for assault to 
be tried as traverses at the as- 
sizes, and the same transaction 
be the subject of both indictments, the judge will direct the jury to 
be sworn in both traverses, and the council for the i)ro6ecution of 
that which is entered first, will open his case and call his witnesses ; 
the counsel on the other side will then do the like, and there will be 
no reply on either side (cQ. 

(a) See pott^ja, 84. {d) Per Gumev, B., Rtg. y. Wanhf> 

(h) 9 Geo. IV. c. 81, B. 27, pott, lyn, and R, y. Vaughan, 8 C. P. 

p. 29. - »0s 

it) R. y. Fletcher, 1 Str. 688; Ph. 

Et. 8 ed. 69. 



KVIDBKCBL 

Flxxve the circnmstanoeB at- 
tending the astttult and battery, 
however trifling — ^proof of either 
will support the indictment — ciiv 
cumstances of aggravation under 
the alia enormia, if not amount- 
ing to a distinct trespass. 2 Phil, 
Ev, 7 ed. 189 ; Roue. Cr, Bv.2ed, 
257-259 ; Arch, 12 ed. 423, et eeq. 

Free, of Indict Arch, 423 Matt. 
C, L, 421. 

Same as eupra. 



win, it was held an assault {^f) ; so alao where a medical man, mider the 
pretence that he conld not otherwise judge of her illness, himself stripped off 
Qie clothes of a female natient, and rubbed her whilst naked with something 
from a bottle (^®) ; and where a medical man had connection with a girl under 
fourteen years of £tge, under the pretence that he was treating medicinally, she 
act resisting, from a bondjide belief that such was the case, he was held guilty 
of an assaiSt (^^). If a person puts a deleterious drug (as cantharides) into 
coffee, it is an assault upon the party taking it (^). If a master take indecent 
liberties with a female scholar without her consent, though she do not resisr, it 
is an assault {^) ; but in an attempt to commit the misdemeanour of having 
carnal knowledge of a girl between ten and twelve years old,, the consent of 
the ^ puts an end to the chai^ of assault {^). If a man goes to bed to a 
married woman,, and she permits him to have connexion with her under the 
belief that it is her husband; the fraud upon the woman makes it an as- 

what doet not amount to an astault — accident^ An injury purely aooidentaly 
and tiie party wholly without fault, will not amount to a battery (") ; unless it 
be in the course of an unlawfrd act, as where two are fighting, and one of them 
bite a third peiwa unintentionaUy ; this is not such an accident as will prevent 
the blow from, being a battery (^). If a horse run away with his rider, and run 
against a man, it is no battery (^); so if a soldier in his ranks discharge his 



(y) Forde v. Skinner, 4 C. & P. 
2S9. 

(») 2to9insk€t ease, 1 Mood. C. 0.19. 
(») It, T. Case, 1 Den. 0. C. 680; 
8. C. 1 Temp. & M. 318. 
(*) Button's case, 8 C. & P. 660. 
(«) SichoFs case, B. & R. 130. 
(«)AmwP* oa^e, 8 C. it P. 674; 



Meredith's case, Id. 689. R. v. Read, 

1 Den. C. C. 377. 

(M) William^ s ease, 8 C. & P. 286; 
see also Saunder's ease. Id. 266. 
(2*) Weaver v. Ward, Hob. 134: 

2 Bon. Abr. 648. 

87^**^ Campbell, 6 G. k> P. 

(««) Gibbons v. Pepper, '2 Salk. 687. 
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OFTXNCB. FUVISHlCEirr. 

ASSAULT — cofUintied. Fine or imprisonment^ or botli. 

Assault and false imprison- 
ment. (M.) 
Com. Law. 



gan, and a man unexpectedly pass before him at the time, and be hurt hy it (^). 
It is said, that it may be deemed a general rule in criminal cases, that the same 
facts which would make a killing homicide by misadventure, , will be a good 
defence upon an indictment for a battery (^). In civil cases tlie accident must 
have been inevitable in order to operate as an excuse (^). Lawful chastisem&xt 
— self-defence — amicable contest.'}— il a parent in a reasonaJble mcmner chastise 
his chila ; or a master his servant, being actually his servant at the time ; or a 
master his scholar ; or a gaoler his prisoner ; or a husband his wife ; or if one 
confine his friend who is mad, and bmd and beat him ; in such circumstances it 
is no assault (^) ; but in all cases of chastisement it must, in order to be 

rifiable, appear to have been reasonable C*). A mayhem may even be justified 
an officer of the amw, if done for dijaoDedience of orders ('2). That the 
alleged battery was in self-defence, will be a justification even of a woxmding or 
mayhem (^) ; and if A. lift up his staff or stick and offer to strike B., the latter 
need not wait until he is struck, ia order to justify his striking A. {^). But in 
all cases it depends on the circimostances, and is therefore matter oi evidence, 
whether the battery, or as it may be, was in proportion to the original assault (^*). 
A husband may justify a battery in defence of his wife ; a parent of his 
child {^) ; a master of his servant'(^) ; and the converse as to each of these 

pr) Moor. 864; Hob. 134 ; and see m B. N. P. 18 ; see Weaver y. Bush, 
R. V. GUI, 1 Str. 490. 8 T. R. 78 ; 1 Russ. 609. 

S ^fl^.^ XT V iQ. (»•) So a Wife of her husband, B. N. 

m 2 Ro. Abr. 548 (O) ; Hob. 184 ; p. 43 . i Ld, j^ym. 62. 

Moor. 864 and see Str. 696. /a»x « vu * t.. ^ -o 

(30) 1 Hawk. c. 20, s. 3 ; Com. Dig. ^ © ^ » of his pw^nt, B. N. 

PleciAer 3 M. 13. P. 18 ; 1 Hawk. c. 60. s. 23. 

(81)1 East, P. C. 406. (38) So a servant of his master, 1 

(») Xa7M!v.Z)^6er5r,BuU,N.P.19. Hawk c. 60, ss. 23, 24 ; and see 

(»3) 1 Sid. 246; 1 Ro. Rep. 19 ; 2 Tickellv.Itead, Lofft. 215; but contra 

Salk. 642 ; 3 Salk. 46. has been said : see 1 Ld. Raym. 62; 

(»*) B. N. P. 18 ; see Anon. 2 Lew. 1 Salk. 407 ; B. N. P. 18. A servant 

C. C. 48. cannot justify an assault in defence of 
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BYIDSNGB. 

nre the impriBonment : it is 
e defendant to justify his 
if proof of the imprison- 
fuls, prove the assault and 
7, as ante, p. 31. Arch, 12 

a 

to what a defendant may 
to prove the imprisonment 
1, see Arch. 454-5-6 & 7. 
K% of Indict. Arch 553. 



OBSERVATIONS. 

An nnlawfdl imprisonment is 
an assault (a). Eveiy confine- 
ment of the person is an impri- 
sonmenty whether it be in a com- 
mon prison or a private house, 
or in the stocks, or by forcibly 
detaining in the pubuc streets 
(^6). Though a partv goes will- 
inglv at the desire of a constable, 
on being shown a ma^^igtrate's 
warrant, this is an imprisonment 
(c) ; otherwise, if the warrant is 
used only as a summons, and the 
ffoes voluntarily {(£), Where a man who had an idiot brother 
idden in his house, kept him in a dark room, without sufficient 
th or clothing ; this was held not to be an imprisonment (6). 



1 Hawk, c. 62, s. 1. 

I Inst. 389; Cro. Car 210; 

])ig. Imprisonment (g). 

^inn V. Morris, 2 C. & P. 361 ; 



Pococh V. Moore. 1 H. & M. N. P. 
321 

(d) 2 N. R. 211 ; 1 B. & M. N. P. 
26; 6B. &C. 528. 
(«) SmUKs case, 2 C. & P. 449. 



38 (^). But a tenant cannot justify an assault in defence of his land- 
'). Any of these defences however may be answered by showing that the 
«ault was justifiable (^1). An injury^ received in playing at any lawful 
by consent, is not a battery ("). Fighting being unlawful, it is no 
9 to an action for assault and battery that plaintiff and defendant fought 
sent (^). As to injuries to third persons in playing games, see ante, 
D. Jnterference to prevent hreaek of»p%ace — exetMion of process by officers 
ice of possession."] — As in order to suppress a riot, or to prevent a felony, 
ich of the peace, any one may lawfully interfere between the parties, an 
' in so doin^ may be justified : as if one force a sword from another who 

Idll a tlurd therewith, or gently lay his hands upon another, therein 
r tdm from inciting a dog agiunst a third person (^) ; or to prevent 
r rescuing goods taken in execution (^). It has been shown how particular 
IS between parties justifies interfei*ence (^^). A batteij may b^ justified 
ig done in the arrest of the prosecutor, by virtue of a certain writ of 
\ : but an officer can only justify laying his hand upon a man (^), 
be resist, or an attempt be made to rescue him (^) ; ana even then no 
• degree of force maybe used than is necessary to secure the party, or 
cer will be answerable for the excess. So also as to peace-officers (^^), 
rsons acting in their aid, arresting on suspicion of felony without a 
t ; and as to private persons arresting for felonies committed in their 

iter's son, 1 Hawk. c. 60. s. 24: 608 : Com. Dig. Pleader, 3 M. 16; see 

609. ' 1 C. M. & B. 767. 

1 Ro. Abr. 546 (DV («) 8 Lev. 113 ; see 2 Bo. Abr. 646, 
'^ard V. Baseley, 1 Ld. Baym. I. 40. 

(*n AnU, p. 82, n. 
3om. Dig. Pleader, 3 M. 16; («) 2 Bo. Abr. 646 (a). But such 

407 ; Garth. 280. officer must have a writ or warrant ; 

Ls to what are lawfiil sports, Marrisonv. Hodgson, 10 B. k C. 446. 
3. Cr. Ev. 2 ed. 682, et seq, («) Id. 

!om. Dig. Pleader, 3 M. 18 ; («>) 1 Ld. Baym. 229 ; 2 Str. 1049 ; 

. 15 ; 1 Hawk. o. 60, s. 6. see Levy v. Edwards, 1 C. &P. 40. 
^eulter v. Clarke, B. N. P. 16. (") Bee Levy v. Edwards, 1 C. & P. 

Hawk. o. 60, s. 23 ^ 1 Buss* 40 ; Imason v. Cope, 6 C. & P. 193. 
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OFFRNCE. 

ASSAULT— continued, 

. CoMMOK Assault, before two 
Justices. (M.) 

9 Geo. IV. c. 31, ss. 27, 28. 



PUNISHMBNT. 



Fiae not exceeding five poundB 
(including costs), or imprison- 
ment not exceeding two months, 
on non-payment. 



On a woman quick with child. 
Com. Law. 



Fine or imprisonment, orbotL 



With intent to commit felony. 
(M.) 

9 Geo. IV. c 31, s. 25. 



Imprisonment, with or without 
hard labour, not exceeding two 
years ; fine, and sureties to keep 
the peace, if the Court think fit 



presence ("). A coroner (*•), and a magistrate upon a preliminary inquiry (•*), 
may justify a forcible exclusion of a party from Uie justice-room, even tnougli 
he be the attorney of the accused party. If, however, the iuquiiy be final, and 
of a judicial nature, all persons have a right to be present (**). A battexj in 
defence of a man's possession ; as, if a man remove the prosecutor out of his 
house or close ; or prevent him from entering it ; or restrain him from 
taking or destroying his goods (^) ; or the soods of another delivered to him to 
be kept ; or from taking or rescuing cat^e in his custody upon a distress (^); 
in all these cases, or the l^e, is a justification of an assault. In order to this, 



eii. 



«) See Arch. 8 ed. 426. {») 2 Ro. Abr. 548, 1. 26; Mabel's 

OarneU v. Ferrand, 6 B. & C. case 9 C. & P. 474. 

(«) Cox V. Coleridge, 1 B. & C. 37. ^ ^. Abr. 649, 1. 7. 

(") Daulney v. Coopw, 10 B. & C. 1 Hawk. c. 60, s. 3. 

237 ; see 6 & 7 Wm. IV. c. 114, s. 2. («>) 2 Ro. Abr. 649, 1. 16: 2 Bro. 

.(") Lutw. 1466 ; Hard. 368. Ent. 263. 
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EVIDENCB. OBSERTATTOKS. 

Same as arUe, p. 31. Magistrates have no power to 

hear or determine any case of as- 
saolt and battery in which any question shall arise as to the title to 
any lands, etc, or as to any bankruptcy, insolvency, or any execution 
xmd&r the process of any court of justice. Where the assault is with 
liie intention to commit a felony (a), the justices mayeither convict, 
or leave the case to be presented by indictment (6). The statute does 
not hinder proceeding by indictment in the first instance, but a con- 
viction before justices is a bar to an indictment : see ante, p. 31. 

(a) See past, p. 31. giet ease, 1 Lew. C. C. 16, n. ; and 

ih) 9 Geo. IV. c. 31. a. 29, see Vir- Anon. 1 B. & Ad. 882. 



Same as ante, p. 31. In case the child were bom 

alive, and afterwards died of the 

Prec. of Indict Arch, 12 ed. injury received by it when the 
527 ; Afatt, O, Z. 422. mother was beaten, the offence 

would be murder ; 3 Inst. 60. 
As to when a woman is properly 
said to be "quick with child," 
see Wycherle^s case, 8 C. & P. 263, 
and the note. Id. p. 264 



Prove the attempt, etc. — such 
circmnstances as will show, that 
if the attempt had succeeded a 
fdony would have been com- 
mitted — if proof of the intent 
fidl, a conviction may be had of 
a common assault, if proved. 
Arch. 12 ed 640. 

Prec. of Indict. Arch, 641 ; 
Matt, a L, 422. 



Every attempt to commit a 
felony against the persons, of in- 
dividual, without their consent, 
. involves an assault Arch, 12 ed. 
641. See obs. ante, and 14 & 16 
Vic. c. 100, s. 9, anJte, p. 2, as to 
where a defendant may be 
foimd guilty of an assault, on 
an indictment for felony. 



hoverer, the trespasser must first be requested to depart or desist, and if he 
refoses, the owner should gently lay hands on him for the purpose of removing 
him, and if he then reast with force, the same may in return be used by the 
owner Force may be opposed to force («^, but this must be in proportion 
to the yiolence of the trespasser (^) ; cus, for ioistancey a man is not authorized 
to fire a pistol on eveiv invasion and intrusion into his house (^). Violence 
may be justified in the first instance, if the trespasser enter by violence ; and 
in soch a case a wounding or mayhem, in self defence, is not criminal, as we 
have seen <^). But in answer to a justification in defence of his possession, it 
may be shown by the prosecutor that the battery was excessive (*^) ; or the 
alleged trespass may be justified by proving a right of way, or the like. 



(") Weaver v. Bush, 8 T. R. 78 ; 
2 Ro. Abr. 648, 1. 35, 46 ; 2 Salk. 641i; 
1 East, P. C. 406 ; B. N. P. 19. 

n 2 Salk. 641; 8T.R. 78; IC. 
^ * . 6, 



(63) See J Russ. 609, n. 

Meadis case, 1 Lew. C. C. 186, 
per Holroyd, J. 
(«) QreenY, Goddard, Salk. 641. 
(M) AnU, p. 32, n. 
(«0 Skin. 887; Lutw. 1436. 
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OnVFGB. 



PITKIBHMBlfT. 



AS&AJJLT-^ofUinveoL 

Upon any Pkace ob BsvxNiTa- Same as tupra. 
omcut, in the doe exeontian of 
hiB dn^, or npon an^ person 
acting in aid of sndi officer. (M.) 

9 Geo. nr. c 31, 8. 25. 



With intent to resist or pre- Same as supra, 
vent the lawful apprehension of 
any person. (M.) 

9 Geo. IV. c. 31, s. 26. 



In pursuance of any Con- Same as supra. 
SPiRAcr to raise the rate of 

WAGES. (M.) 

9 Geo. IV. c. 31 s. 25. 



In forcing a Seaiian on shore. Imprisonment, at the disc 
or wilfullyleaving him behind, tion of the Court. 
(M.) 

9 Geo. IV. c. 31, s. 30 ; and 
5 & 6 Wm. IV. c. 19, ss. 40, 42, 
&43. 



On "any magistrate, oflBloer, Penal servitude for TOTJByej 
or other person whatsoever law- or imprisonment, with or wi 



the exercise of his duty in the as the Court shall think fit. 
preservation of "any vessel in 16 & 17 Vic. c. 99, ss. 1 & ^ 




out hard labour, for such te 
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SVIDEirCB. 

re that A. B. was a peace- 
hy showing that he acted 
L, or that he was a party 
sudi an officer — ^that the 
was in the due execution 
duty — the -assault, as ante, 
Arch. 12 ed. 641. 
; of Indict. Arch, 541 ; 
7.Z.42a 



Fe the assault, as ante, p. 31 
intent as laid — that there 
wfal cause for the appre- 
[1. Arch. 12 ed. 642. 
^ of Indict. Arch, 641 ; 
1 JL 423. 



re the conspiracy as stated 
issault as ante, p.-31 — ^that 
in pursuance of the oon- 
r ; ii this proof fails, the 
ants may be convicted of 
Qon assault. Arch. 12 ed. 

). of Indict. Arch, 642 ; 
C7. L. 423. 



0B8BRyATI0K& 

The appointment of the peace 
or reyenue-offioer need not be 
proved, but only his acting as 
suoh. As to assaulting^ special 
constables, see 1 & 2 Wm. lY. 
a 41, s. 11. If proof of the hi^er 
ofifenee &ils, a conviction may be 
had on the count for a common 
assault 

See obs. ante, p. 31. As to the 
legality of the authority to arrest, 
see Arch. 12 ed. 654 ; Rose. Cr, 
2 ed. 689 ; and as to the 
proof of the intent, Arch, 178 — 
184 ; Bosc. Cr, Ev. 735. A con- 
viction may be had on the count 
for a common assault, if proof of 
the higher offence fails. 

As to the proof of a conspi- 
racy, see past ; Eosc. Cr, Ev, 2 ed. 
pp. 364—368 ; Arch. 12 ed. 756 ; 
Assaults by workmen in p orsu- 
anoe of a combination are, by 
Stat 6 Geo. IV. c. 129, s. 3, 
punishable by summary convic- 
tion before justices, and the 
parties may be imprisoned only, 
or imprisoned and kept to hard 
labour for not more than three 
months. 



re that defendant was, or 
IS master of the vessel as 
—that A. B. was a man 
ing to the vessel — ^that 
ant forced him on shore 
, or wilfully left him be- 
as may be stated. Arch, 
544. 

I. of Indict Arch, 644; 
7. Z. 424. 



ne or 'more Commissions, if 
les abroad. 



A passenger would seem not 
to be withm this statute. By 
this section of the statute, ^'aU 
such offences may be prosecuted 
by indictment or by informatiwi 
at the suit of his Majesty's 
Attomev-Greneral, in the Court 
of King's Bench, and may be 
alleged to have been committed 
at Westminster, in the county 
of Middlesex." The section 
also gives power to the Court to 
necessary, for the examination of 



e the wreck, etc., as stated 
A. B. was a magistrate or 
as stated — ^that in the, 
3 of his duty he was 
ting to save the wreck, 
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OFFSNGB. FTTinSHMIBirr. 

ASSAULT^ofUinued. 
distress, or of any vessel, goods, 
or effects, wrecked, stranded, or 
cast on shore, or lying under 
water." (M.) 

9 Geo. lY. c. 31, s. 24. 

(Impeding a person attempting 
to save his life from a wreck, 
etc. ; see title, Offences against 
THE Person.) 



On Deer-keepers. (F.) Penal servitude for foub 

years, or imprisonment for not 

7 & 8 Geo. IV. c. 29, s. 29, more than two years ; if a male, 

may be once, twice, or thrice, 
publicly or privately whipped, 
if the Court shall think fit, in 
addition to such imprisonment. 
16 & 17 Vic c. 99, ss. 1 & 4. 



On any Gamekeeper or aer- 
vant, or on any person assisting 
such, or on any owner or occu- 
pier of the land, or on any per- 
son having the right or reputed 
right of free warren, or free 
chase, or on the Lord of the 
Manor, or reputed manor, where 
the land is situate. (M.) 

9 Geo IV. c 69, s. 2. 



Penal servitude for foub 
years, or imprisonment and hard 
labour for any term not exceed- 
ing TWO years. 

16 & 17 Vic c 99, ss. 1 & 4. 
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EVIDENCB. OBSERVATIONS. 

etc — that in so doing the de- 
fendant assaulted (" struck, 
wounded,") A. R on account of 
such endeavours ; this from cir- 
cumstances from which it may 
be inferred. Arch, 12 ed. 539. 

Prec. of Indict Arch. 638; 
Man. a L. 422. 



Prove the entry of the prisoner 
into the enclosure stated — that 
deer were usually kept there — 
the intent from the circum- 
stances — ^that A. R was entrusted 
with the care of the deer — that 
he demanded the gun, or etc, 
and attempted to seize it — the 
beating or wounding as laid. 
Arch. 12 ed. 646. 

Prec of Indict. Arch. 646 ; 
MaU. a L. 484. 



Where the forest, chase, or 
purlieu is vwt iyuioHdy the word 
Moniously should not be used 
in the indictment. In order to 
bring an offender within the last 
part of this section the keeper 
must have acted within the due 
exercise of bis powers given by 
the Act, he must demand the 
arms, etc, before he seize them. 

V. Ammi, B. & R 600. There 
must be a wounding or a beating; 
a mere battery, as by pulling the 
keeper to the ground, will not be 
fluflScient. Eale^ 2 C. & K. 
326. 



Prove that defendant entered 
on certain land in the parish 
described, belonging to, or occu- 
Died by the person stated — ^that 
it was in the night-time — ^that 
he was armed with a gun, or 
etc., and was found on the land 
committing one of the offences 
mentioned in s. 1 of the statute 
— ^that A. Bv was gamekeeper or 
servant of the owner or. occupier 
of the land, etc, as may be 
stated ; — or if the offence was 
committed in any public road, 
highway, or path, or the sides 
thereof, or at the opening out- 
lets or gates from any sucn land 
into any such public road, high- 
way, or path — that A. B. was 
the gamekeeper, etc, of the 

(a) Paynit ease, 1 Mood. C. C. 
^8; Davlit cote, 7 CkP, 785. 
(ft) Prices ease, 7 C & P. 178. 
(c) Davis's ease, supra. 



A gamekeeper or other per- 
son LBLwiuUy authorized may 
apprehend poachers, without 
giving notice of his purpose (a), 
and without any written autho- 
rity for that purpose (b) ; but 
they must be on the lanos of his 
master, for he cannot apprehend 
on the lands of others without 
authority (c). Where severalare out 
armed together, they may be ap- 
prehended, for thoi]^ the offence 
IS ^eater under s. 9 of thestatute, 
it IS still an offence under s. 1 (d). 
It was held sufficient to satisfy 
the words of the former statute : 
^* enter into or be found in any 
forest," where the luir found 
that the defendant had been in 
the dose armed {e). It is 

(cQ BalVs case, 1 Mood. C. C. 380. 
{€) Worket^s case, 1 Mood. C. 



OFFKMCB. 

ASSAULT— canimtted 
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PUHISHXEKT. 



MalidouBly assaulting, or not 
luroviding with food, an appren- . 
tioe or servant, whereby life 
shall be endangered, or health 
shall be likehr to be permanently 
injured (Ml) 

14 & 16 Vic. c. 11, s. 1. 



Imprisonment, with or without 
hard labour, ngt ezoeeding thbeb 
years. 



Using chloroform, etc., in order 
to commit a felony. (F.) 
14 & 16 Vic c. 19, B. a 



Transportation for Lins, or not 
less than vourtebn yearSy^-or 

Ci\ servitude for urs, or not 
than FOUB or more than tbn 
years, — or inwrisonment with or 
without hard labour, not exceed^ 
ing THREX years. 

16 & 17 Vic. c 99, as. 1 & 4 



Assaulting and obstructing 
Officers of Customs. (M.) 
8 & 9 Vic. c. 87, s. 66. 

(Shooting at, or maiming and 
wounding, see title Offences 

AGAINST THE PeBSON.) 



Penal servitude for four years, 
or imprisonment with hard labour 
for not more than thrbb years. 

16 & 17 Via a 99, ss. 1 & 4. 
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owner or occiq)ier of the land 
adjoining either side of that part 
of the road, eta, where the 
offender wa& 7 & 8 Vic. c. 29, 
a. 1. ; — ^the aasault or offering 
▼iolenoe (see ante, p. 31^ — ^thuS 
the offence was oonunittea within 
twelve calendar months next 
before prosecutions. Rmc. Cr, 
2 e<L 508 ; Arch, 12 ed. 648. 
Prec. of Indict Arch. 647 ; 
MaU. a L, 484. 



if) OwetCs ease, 1 Mood. C. C. 118. 



0B8XBYATI0V& 

not necessary to state the name 
of the dose; but if stated it 
must be proved (/). A vari- 
ance in the pariah or other local 
description is &taL The ^ night- 
time,'' is defined hj & 12 of the 
statute, ^to be some time be- 
tween the expiration of the first 
hour after sunset and the b^in- 
ning of the last hour before sun- 
rise (gr)." 

As to the apprehension of 
trespassers in seardi of game, see 
8. 31 of 1 & 2 Wm. IV. c. 31, and 
Lan^s case, 7 C. & P. 314. 

183^^ ^ roi»it«#o»** case, 7 C. & P. 



Prove the apprenticeship by 
the deed or counterpart, or by 
secondary evidence, after notice 
to produce, if it is in the posses- 
sion of ^defendant — the legal 
liability to clothe, feed, etc, will 
be inferred — the refusal or 
neglect to provide food or cloth- 
ing as laid, or the assault Arch, 
12 ed. 662. 

Prec of Indict Arch, 662. 



It appears doubtful whether 
it is necessary to prove the en- 
dangering life, or injuring the 
health. Upon an indictment for 
unlawfully and maliciously as- 
saulting an apprentice or servant, 
such proof and allegation are 
necessary. 



Prove that the prisoner ad- 
ministered, or assisted, as in the 
indictment — ^prove the intent, by 
showing the prosecutor was 
robbed, etc Prove the drug was 
of a stupifying nature, if it is 
not named in the indictment 
Arch, 12 ed. 638. 

Prec. of Indict IcL 



If there be a doubt as to what 
the drug was, it should be de- 
scribed as a certain stupifying 
and overpowering dms and 
matter to the persons aforesaid 
unknown,'' Arch, 12 ed. 638. 



Prove that A. B. was an officer 
of Customs, and acting as such — 
if described as an officer of the 
army, navy, or marines, that he 
was on full pay, and employed 
to -prevent smuggling — ^that the 
defendant assaulted and resisted 
A. B. with force and violence. 
Arch, 12 ed. 661. 



By sects. 131 & 132 of the 
statute, proof of the party acting 
as officer is sufficient The stat 
only applies to such officers of 
the army, navy, or marines as 
are on full pay and employed for 
the prevention of smuggling. 
Competency of a witness is not 
destroyed by any share in the 
seizure or penalty, s, 132, 
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OFFEVCE. PtnnSHlfXXT. 

ATTEMPT to Murder, Poison, Drown- Shoot, eta~(See tide 

OFFSIfCBS AOAIKST THE PbRSOK.) 

to Bob.-^See title Bobbert.) 
to Bril)e.--<See titk Bubkbt.) 



BANKRUPTS* (a) Trangportation for ijte, or not 

Not snrrenderin^, or not dis- less than foubteek years, or 
ooveringall his real and personal penal servitude for ufb, or ioc 
estate, or not delivering estate, foub years, and not exceeding 
including books and papers, etc. tek years, or imprisonment, with 
relating thereto in his possession, or witiiout hara labour, not ex- 
custody ,-or power ; or removing, oeeding three years, 
or concealing, or embeEzlinff any 16 & 17 Vic. c. 99, ss. 1 & 4 
part of his estate to the value of 
£10, and upwards, with intent to 
de&aud his creditors. (F.) 
12 & 13 Vic a 106, & 261. 
Not triable at Quarter Ses- 
sions. 6 & 6 Yic a 38, s. 1. 



(A) For embezzlements by iDBolvents, vide 7 Geo. lY. c. 57, s. 70 ; and B. v. 
Champneytj 2 M. & Bob. 25. The indictment may be readfly framed from the 
preceoents referred to tupra, with due attention to the statute. A wilful and 
fraudulent omission of property in the insolvent's schedule is indictable as a 
misdemeanour by 1 & 2 Vic. c. 110, s. 99, and punishable by imprisonment not 
exceeding three years. Only the substance of the offence need be set out in the 
indictment ; but the 99th section only applies to cases where the omission 
would effect the interest of the creditors, and not where it is an omission of 
money received and subse<iuently expended by the insolvent. Reg, V. Wameri 
C. & M. 628. 



BVIDXVCBk 
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OJBBSRTAnOKB. 



re the trading and petition- 
■editor's debt — ^the act of 
aptcy — the petition by a 
kiirporting to be under the 
bhe Court of Bankruptcy(a). 
idmdication in the same 
Notice to the bankrupt, 
rvice thereof at his abode. 
I in the GasxtU, Where in- 
fer not surrendering, his 
>ing so within the time 
L Where indicted for not 
Bring his property, the 
lation must be produced, 
roTe that the bankrupt 
lC property charced to have 
oncealed. Evidence must 
e given to prove the cou- 
nt wiL*ul (6). Where the 
ipt is iudicted for embez- 
Qs estat3, prove the peti- 
ud adjudication as above, 
ding, petitioning, creditor's 
and the Act of Bank- 
(c), the embezzlement, and 
fcbove iSlO (eQ. The intent 
k%ud must be proved by 
^ces &om wluch it may 
erred by the jury. Not 
dering. Arch. 12 ed. 708. 
), of £idict Id, 

'ide 12 & 13 Vic. 0. 106, s. 236. 
L mere accidental omiasiou will 
inthin the statute. CouHivron 
tier, 6 Exch. 74. A secretiiu^ 
roods, with intent to defraud 
iitorsy is a concealment suffi- 
> avoid his certificate, under 
ic. c. 122, s. 38, although he 
full disclosure before his last 
ition {vide also 12 & 13 Vic. 
I. 201). lUff. V. Walters, 5 C. 
88, which decided that the 
»thad a loetis pcenitentias of 
ing his property until the last ' 
tion, is now uierefore over- 

the above oase. 

V. Jones, 4 B. & Ad. 845. 



The defendant must be indicted 
in the countv in which the Court 
sits at whidi he ought to have 
surrendered (e). Ail the acts 
chazved must be with an intent 
^ to defraud creditors,'' which will 
be gathered from all the circum- 
stances of the case. The tradiuff, 
and all the requisites of bank- 
ruptcy must be set out in the in- 
dictment (J) ; and must conclude, 
against tne form of the statute" 
or will be bad {g). Strict evi- 
dence of all these requisites is 
necessary (A), in the same manner 
as in an action by assignees (»). 
A creditor, whether he hu 
proved or not, is not a competent 
witness to support an act of 
bankruptcy (ir). The bankrupt's 
wife cannot be called for the pro- 
secution (Q. On an indictment 
for not suirendering, where it 
was shown that the trader was 
in prison at the time he was d^ 
dared bankrupt, it was held not 
to be a case within the statute, 
as the Commissioners might have 
brought him up by warrant (m). 
So a£o where a bankrupt refused 
to answer at his examination, 

{d) R. V. Fonythe, R. & R. 274. 
(€) jR. V. MUner, 2 C. & K. 810. 
(/) JoMi'e COM, 4 B. A Ad. 845. 
{g) Hatd^^t can, 2 Lew. C. C. 57. 
(A) a, V. Punshan, 8 Camp. 97. 
(t) See Row. Dig. Ev. N. P. 551, 
5 ed. 

(Jk) Adams v. Malkin, S.Camp. 
543; Crooie v. Edtoards, 2 Stark. 
802; 1 Deo. Dig. C. L. 124; Deacon's 
Bank, L. c. 19, s. 7. 

(0 Hawk. P. C. b. 1, c 50, B. 4; 
1 Deac. Bank, L. 726. 

(m) MiUMVs ease, 4 C. & P. 251, 
per litUedale, J. 
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OFFDICB. PUKISHlfSNT. 

BANKBUPTS— <»n^mtt«A 



Beatifying, altering, mutilat- 
ing, and faSifying any of his 
Ix^ks, papers, writing, or secu- 
rities, or making, or being privy 
to the making, of any false or 
fraudulent entry in any book of 
account, or other document, with 
intent to defraudhis creditors.(M.) 

12 & 13 Vic. c. 106, s. 262. 

{Vide FoBGERY and false 
Personation.) 



Imprisonment, with or with( 
hard labour, for not exceed] 
THREE years. 



Obtaining goods on credit. Imprisonment, with (ft* wi 
under false pretence of dealing out hard labour, n9t exceed 
in the ordinary course of his two years, 
trade, within three months pre- 
ceding the date of the fiat ; or 
the finng the petition for adjudi- 
cation, with intent to defraua the 
owner ; or knowingly removing, 
or concealing, or (usposing of 
the goods so obtained with the 
like mtent. (M.) 

12 & 13 Vic. c. 106, s. 263. 

Perjury hj 

(See title Perjury.) 

BANKS and DAMS of a Eiver or Sea, cutting down.— (I 

title Malicious Injuries.) 
BATHING publicly.— (See title Nuisance.) 
BAWDY-HOUSE keeping.— (See title Disorderly House.) 
BEASTIALITY.-^(See ^i^fe Sodomy.) . 
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EVIDENCE. OBSERVATIONS. 

Not discovering. Arch, 12 ed. alleging that he was not a bank- 
709. rapt (n). Where a bankrapt was 

Prec of Indict. Id, indicted for not surrendering to 

Embezzlement. Arch, 12 ed. a district Court of Bankruptcy 
370-1. established by 5 & 6 Vic c 122, 

Prec of Indict, 371. s. 59, and which was presided 

over by two Commissioners in 
separate courts, and where the 
defendant had been summoned to appear, and it was foimd that he 
had not appeared at all, in pursuance of the summons, nor before the 
same Commission elsewhere, but there was no proof of his not having 
appeared before the other Commission dsewhere, it was held that the 
proof of non-appearance was sufficient (o). It is sufficient to charge 
the bankrupt, if the concealment is by another as his agent holding 
the property subject to the bankrupt's control, and it is not necessary 
to snow that he ever had the actual possession (p). 

[n) PcMr6'« ewe, R. & R. 392 ; under (o) R. v. Dealtry, 1 Den. C. 0. 
the repealed statute, 5 Geo. II, c. 30, 287. 

8. 1. ip) Evanfs case, 1 Mood. C. C. 74. 



Prove the destroying, etc, or 
the making, or being privy 
thereto, of a false, etc, entry, 
and such &ct from which the 
jury can infer the intent to de- 
fraud. The Act of Bankruptcy^ 
etc, as above. 

Arch. 12 ed. 486, 482. 



Prove the date of fiat or filing 
of petition, and the obtaining 
the goods within three months 
previous, and the faJse pretence 
of dealing in the ordinary course 
of trade. 
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OFFENCB. 

BIGAMY. (F.) 
9 Geo. IV. c. 31, a. 22. 

Not triable at Quarter Sessiozusi. 
5 & 6 Vic c. 38, 8. 1. 



PUNISHMKNT. 

Penal servitude for four yean, 
or imprisonment, with or without 
hard labour, for any term not 
exceeding two years. 

16 & 17 V. c 99, 88. 1 & 4. 
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EVIDENCE. 

e the first marriage by 
ae present at the time, or 
nidi evidence, prove the 
ition, license, or banns (a) 
econd marriage, and that 
d have been valid but for 
t — ^that the first wife was 
t the time of the second 
re by some one that saw 
lat the second marriage 
ace either in the county 
;h he is tried, or that in 
he was apprehended, or is 
ody. Rose. Or. Ev, 2 ed. 
rch, 12 ed. 711. 
of Indict Arch, Id,; 
\ L, 526. 



OBSERVATIONS. 

By the statute the offence is 
the same, whether the second 
marriage shall take place in Eng- 
land or elsewhere. The identity 
of the parties must be proved (6). 
Where E. C. was described in 
the indictment as a ^^widow^^ 
but the proof was that she was 
a ^^spintteTy' the variance was 
held fatal (c). After proof of 
the first marriage, the* second 
wife is a competent witness (cQ. 
If the first marriage be void, the 
indictment cannot be sustained, 
but pi^f of voidable marriage 
is sufficient (e) ; so also as to the 
second marriage (/). By the 
6 & 7 Wm.IV. c. 86, s. 36, every 
rector, etc., and persons having 
eping of any register-book, shall permit search and give 
i copies of any entries therein ; and bv s. 38, certifi^ copies 
les purporting to be sealed or stamped with the seal of the 
I Register-office, are to be received without further proof of 
tries. By the statute, a prisoner may be tried in the county 
h he was apprehended, or is in custody. If the trial is had 
ferent county from that in which the bigamy was committed, 
lictment must contain an averment of the place or county 
the prisoner was apprehended (g). It is a good defence by 
nite to show that the wife or husbEUid has been " continually 
ing absent from the other for the space of seven ^ears then 
rt;, and has not been known by the other to be livmg within 
me;" or, that before the second marriage, the p^y was 
d from the bond of the first marriage (h) ; or that the first 
je was declared void by a Court of competent jurisdiction (t). 
3r the party setting up the defence of absence for seven years 
d to show that he has used reasonable diligence to inform 
of the fact, seems not to be settled {k). 



Uison's case, R. & B. 100. 
to proTO that a marriage in 
18 valid according to the law 
land, a witness, oogmsant 
)tch laws as to marriage, 
• be called, H, y. Povey, 22, 
C 19 

-a^is case, 1 Lew. C. C. 26. 
el^s case, 1 Mood. C, C. 

N. P. 287; Bao. Ab. Ev. A. 
^ P. C. 469; WeUsY. Fisher, 
R. 99; S. C. 6C. &P. 12. 
[ale, 693: 1 Bl. Com. 493; 
; see GordoiCs ease, B. & R, 
t. 88: Jacob's case, 1 Mood. 



C. C. 140. As to the neoessaiy proof 
of a valid marriage, see Rose. Or. Ey. 
2 Ed. 277, et sea, ; Arch. 8 ed. 624-6; 
and Rog. Ecol. L. 505, et sea, 

if) Allison's ca^e, JR. & R. 109: 
Edwards's case, R. & R. 283; 1 Russ. 
201 ; Penson's case, 5 C. & P. 421 ; 
Palmer^s case, 1 Deao. Dk^. C. L. 147. 
g) Fraser^s case, 1 Mood. C. C. 



4^' 



(k) As to the efifect of a divorce in 
Scotland, Lolley's case, R. & R. 287. 

ii) Duchess of Kingston's case, 11 
St. Tr. 260. 
(k) 1 East, P. C. 467 ; 1 Russ. 189. 
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OfFXNCB. PUinSHMENT. 

BLASPHEMOUS LIBEL.— (See tiiU Libbl.) 
BREACH OF PRISON.— (See tide Ebcapb.) 

BRIBERY. 

Attempting to bribe a con- Fine, or imprisonment 
gtable. (M.) 

Com. Law. 

Of Cuatom-honse Officers. 

(See title Smuqolino.) 
At Elections. 

(See Oba. infra.) 



BRIDGES, PUBLIC— (A). 

Not repairing, or obstruct- 
ing. (M.) 

Com. Law ; and 22 Hen. VIII. 
c. 6. 

destroying or injuring public 
Bridges, see tide Malicious 
Injuries.) 



Fine. 

The Court of Quarter Sessions 
can only impose one fine. R v 
MachyrdUth, 4 B. & A. 469. 



(a) a public hridge,"] A pubHo bridge has been defined to be such a l»idge 
as all Her Ma^esty^s subjects have used freelv, as of rights for a period of time 
competent to protect theBwalyes, and all who should thereafter use it, from 
being considered as wrcngdoers in respect of such use^ in any mode of pro* 
ceeding, civil or criminal, in which the legality of such use may be ques- 
tioned (^). Occasional use by the public does not render a bridge a public 
bridge (') ; yet if •there be an absolute right of passage b^ the public, thougli 
only at pBurticalar seasons, this will suffice to rbnder a bridge snch an one as 
the county must repair ('). If the trustees under a Turnpike Act build a bridge 

(}) Per Lord Ellenborongh, M. v. R. v. Inhab. of Bweks. 12 £ast, 

Inhdb, qf Bucks. 12 East, 204; and 203, 204. 

see R, V. JnAaft. of Glamoraan, 2 (») Per Abbott» C.J.;R v. Inhak' 

East, 856, n. ; R, y, Bucks, 12 East, of Devon, By. k Moo. 144 ; and see 

192 ; R, V. Salop, 18 East, 95. R, v. /nAa(. of Jiortham^ton, 2 M. 
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XYIDBVOB. 



OBBBRYATIONS. 



The offence of bribery is the 
same whether the bribe were 
accepted or not (a) ; and whether 
the officer be judicial or mini- 
sterial (b). He who receives, as 
well as he who offers a bribe, is 
gmlt^ (c). Bribery at electiofu, is 
an offence at common law, pmiish- 
ableby indictment or information. 
The statutes on the subject of 
at elections for Members of Parliament, impose penalties for 
Lce (d) ; the same as to municipal elections (e). 



i the warrant, and the 
of it to A. B. — ^that the 
Qt knew that A. B. had 
rant, and offered him the 
stated to refrain from 
ig it. Arch, 12 ed 664 
of Indict Arch. 663; 
X.432. 



art. 147; i2«p. ▼. Vaughan, 

500 ; 3 Camp. 231. 

; Com. Dig. Officer (i). Hex 

1 East, 183. 

ust. 148. 

8 Wm. in. o. 4 ; 2 Geo. 
49 Geo. m. c. 118; see 
, 3 BiHT. 1389; 1 W. Bl. 
V. iVbrto»,3 Burr. 1236; 



1 W. BL 317; Loft, 662; 1 Hawk. 
P. C. c. 67, 8. 10: Runtinatower y. 
Gardener, 1 B. & C. 297; Hentlow v. 
Faweetty 3 Ad. & M. 61 ; 4 N. & M. 
686 ; Wehh v. Smith, 4 B. N. C. 373. 

(<) 6 & 6 Wm. rV. 0. 76, s. 64; 
Harding v. Stohet, 1 M. & W. 864; 
Tyr. & Gr. 699, S. C. 



the bridge a public 
lee note, i'^rd) — that it 
obstructed, or permitted 
it of repair (see poa, 
—in the latter case, that 
idants are liable to re- 
pogtj p. 61, n.) Eo8c, Cr. 
293; Arch. 12 ed. 736. 
of Indict and Pleas, 
i, 736 ; Matt. C. L. 433, 



{a) 1 Hawk. 



Venuey Trials etcl By the 
1 Anne, st. 1, c. 18, s. 6, ''all 
matters concerning the repairing 
and amending of bridges ana 
the highways thereimto adjoin- 
ing, shall be determined in the 
county where they lie, and not 
elsewhere." It seems that no in- 
habitant of a county ought to be 
a juror on a trial of an issue, 
whether the county is bound to 
repair (a) ; the Court will there- 
fore, upon a suggestion, award 
o. 77, 8. 6. 



ream where a culvert would have been sufficient, yet if the bridge 
>on the whole more convenient to the public, the county cannotreitee 
And where a miller, on deepening a ford through which there 
dc highway^ built a bridge over it which the public used, it was held 
3anty was bound to repair It seems ihaX an arch of nine feet 
out battlements at either end, over a stream usuallv about three 
is a culvert, and not a bridge to be repaired by the county (*). 
rooden foot-bridge was constructed alon&f the outside of the parapet of 
\ carriage-bridge, which certain abbey-lands were chare;ea with- the 
and whlDh the proprieton always had repaired ; it was held that the 



R. V. Marqvete of Bucking- 
np. 189. 

. Inhab, qf Lanoctthire, 2 
118. 



(») B. V. InMb. of Kent, 2 M. &S. 

i8. 

(•) A V. Whitney, 7. C. & P. 208* . 



618 
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OFFENCE. 



PUNISHMENT. 



BRIDGES, 'PVBJAC—aofUinned. 



foot-bridge was a distinct structure, and that the county was bound to repair 
it (7). Where certain townships immemorially repaired a foot-bridge, which 
they enlarfi^ into a horse-bridge, and finally into a carriage-bridge ^ it was 
held that Ukey should still repair it as a foot-bridge, pro rata, and the Biding 
or County the rest (^). On an indictment against a county for the non-repair <^ 
arches, situated more than SOO feet from a bridge, and under which there was 
a passage of water in times of flood ; it was held, on a case reserved,, that the 
county was not liable (*) ; and it was said ihsA the inhabitants of a county are 
bound by common law to repair bridges oyer such water only as answers the 
description of fiwrnen, vel cursus oouob, that is, water flovnng in a channel 
between banks more or less defined, although such channel may be occa- 
sionally dry Highway at each end.] A statutary provision, (^i) has 
definea the length of the highway at each end of a public bric^, which 
the county by the conmion law was primd facie bound to repair, and has fixed 
it at 300 feet ; and the county can only excuse themselves on an indictment for 
not repairing such portion of a highway, by pleading specially, as in the case 
of the bridge itself, that some or other person is bound to repair by prescription 
or tenure ("). Dorset and Devon are divided by the Yarty, over wmch a bridge 
and 300 feet in Devon were maintained by Dorset ; subsequentiy a small bridge 
was built in Devon, within the 300 feet repaired by Dorset : held that Devon 
should repair the new bridge (^). The presumption founded on the primA facie 
liability of a party who is prescriptively bound to repair a bridge, being also 
bound to repair 300 feet of the highway at each end, is not rebutted by proof 
that the party has been only known to repair the fabric of the bridge, and that 
the repairs only known to have been done to the highway have been performed 
by Commissioners under a Turnpike-road Act i}*^). 



(?) R. V. IrihaJ), of Middlesex, 3 B. 
& Ad. 201. ' 



(") 22 Hen. VIII. c. 5. 
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EVIBElfCB. OBSERTATIOHS. 

the venire into a neighbouring ootmt^ (b). The prosecutor may 
remove the indictment by certiorari, notwithstanding 1 Anne, 
St. 1, c. 18, s. '5, -which only prevents defendants from so doini)^ 
(c). Indictment, etc] The indictment must state what nsort ot 
bridge it is, whether for carts and carriages, or for horses and 
footmen only (d), and such statement must correspond with Uie 
proof {e) ; it must also show that the bridce is public, and out 
of repair (/) ; and if it be public at particular times only, it must 
be so stated (a). JEviden/se for the defence — cown^i«.}— -Under the 
general issue, the defendants can only eive evidence in denial of the 
points, which must be established by the prosecution (A) ; as, that a 
district or individual is bound to repair, which is a medium of proof 
that the brid^ is not a public one, for repairs done by an individual 
are rather to be ascribed to motives of intei*est in his own property, 
than to be presumed to be done for the public benefit (i). Upon a 



(ft) R. T, Inhab. qf WilU, 6 Mod. 
307 : IRuas. 358. 

(c) R. V. CuToberland, 6 T. R. 
194 ; Dom. Proc. 3 Bos. & P. 854. 

{d) R, V. iSaijithiil, 2 Ld. Raym. 
1175. 

(e) R. V. Lancashire, 2 Stark, Ev; 
2 ed. 192. 



(/) Andr. 285. 

Ig) 4 Camp. 189, 

(A) 2 Stark. Ev. 2 ed. 191, 

(i) R, V. Inhab, qf Northampton, 
2 M. & S. 2IS2; per Lord Ellen- 
borough. 



Oui of repair^ — Those whe are "Bound to repair hridges niBst make them of 
such height and strength, as may be answerable to the course of the water, whe- 
ther it continue in the old channel or make a new one ("). The county is only 
chargeable with repairs, and not with the widening or enlarging of a public 
bridge ; for as the county Is not bound to make a new bridge, it cannot be to 
emlarKO an old onet, which is pro tanto to make a new bridge {^^), 

Who liable for repairs — counties — as to new bridges — particular districts — 
corporations, public companies — individuals.] — ^If none are bound by tenure or 
prescription to repair a public bridge, then the whole ooimtv or firanchise shall 
repair it (^^j, And the inhabitants of a county being primd facie liable to this 
bintien, it hes upon them, if the fact be so, to show that others are bound to 
repair Any particular inhabitant of a county may be indicted singly for 
not repairing, and shall haye oontribution from the others (^^). If a pai*t of a 
bridge be in one county, and the other part in another county, each shall repair 
that part of the bridge which is within it (^). As to the repairs of the 300 feet 
adjoining each end of a bridge which the county must repair, see ante, p. 50, n. 
The county is liable to repair a public bridge Mooted by Commissioners tinder 
an Act of Parliaments although they are empowered to raise tolls, or have funds 
to support it (2^) ; and although it has been constantly repaired by them (^). 
As to what has been held a public bridge, see ante, p. 4o, n. New Bridges.}-- 
As where a new bridge is bcult, in order to charge the county it must be on a 
highway, the forbearing by the county to prosecute for any obstruction during 



») 1 Hawk. c. 77, s. 1. 
«) R. V. Inhab. qf Devon, 4 B 



R, y. Inhab. qf Machynlleth, 8 D. & R, 
888 ; 2 B. & C. 166. 



k C. 670 ; but see it y. Cumberland, m R. y. WeH Rid. of Yorhs. 
6T. R. 194. 2 Eajst, 342 ; and see R. y. Oarford- 

m 2 Inst. 701 ; see 5 Burr. 2594. shire, 4 B. & C. 194 : 6 D. & R. 231 ; 



(") A V. Inhah. qf Salop, 13 where it is said by Bayley, J., that 

East, 95 ; R. v. Inhab. qf Os^forashire, the county might look to the trustees 

4 B & C. 196. under the Act. It is so decided as to 

(W) 1 Hawk. c. 77, s. 3 ; 2 Ld. ffighwavs.—i^ the titU, Post.) 

Baym. 792. (^) R, v. Oafordskire, ante. , 
(») 22 Hen. VIH. o. 5, s. 3 ; see 
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OFmrCB. PUHUHMBNT. 

BRIDGES, PUBLIC— cow^tntierf. 



ita erection, is an acquiescence by the county in the building of the hndge 
If a new bridge built by a private individual, become usefol to the county in 
general, the coimty is bound to repair it ("J ; but if such a bridge is built in a 
riight or incommodious manner, it cannot be unposed as a burden on the coimty, 
but may be treated as a nuisance, and indicted as such A bridge erected 

under the authority of an Act of Parliament, cannot be supposed to be erected 
for other purposes than those of public utility {^). By the 43 Oeo. III. c. 59, s. 5y 
no bridge thereafter to be built in any county, by or at the expense of any 
individiml or private person, body politic or corporate, shall be deemed a county 
bridge, unless erected in a commodious and substantial manner, under the 
direction, or to the satisfaction df the coimty surveyor, etc. A bridge erected 
after the passing of this Act, by trustees under a local Tnmpike Act, and net 
under the direc^on of the county surveyor, is not a bridges which the county is 
bound to repaii' (^) ; but where an old bridae was rdniilt without notice to the 
county surveyor, it was held not to be a oridge erected or built within the 
statute, and the coimty was held liable Particular districU.] — A parish, or 
township, or other known portion of a county, may, by usage and custom, be 
chargeable to the repair of a bridge erected within it (^) ; and may be indicted 
for not repairing, without stating any other ground of liability than immemo- 
rial usage (»®). The inhabitants of a district cannot be charged roHone tenura, 
for they cannot as such hold lands Where certain townships had imme- 
morially repaired a foot-bridge, which was afterwards altered to a carriage 
bridge ; it was held that they should still repair it as a foot-bridge pro rata 
Cities, and towns corporate, must repair brioges within their limits (^) ; but the 
inhabitants of a town are not bound to repair a bridge out of the town(^). Corpora- 
tions, ptiblic companiesJ] — The charge may be cast upon a corporation aggregate, 
either in respect of the tenure of lands, or of a special prescription : and as 
to the latter, though one of their charters within time of legal memory, use 

(») M. v. Inhab. of St. Benedict, k A. 869. So where it is within a 

4 B. & A. 450 ; R. v. West Mid. of franchise, 1 Hawk. c. 77, s. 1.; 

Yorks. 2 East, 842. (») B. v. Inkab. of Hendon, 4 B. 

(^*) Olasbume Bridge case, 5 Burr. & Ad. 628. 

2594; B. v. Inhab. of Qlamorffan, (^^) It.y, MachynlUth,2B. kC.l66. 

2 East, 856, n. («) M. v. West Hid. of Yorls. 

Per Lord Ellenborough, B. v. 2 East. 853, n. 

West Bid. of Yorks. ante. » (») 22 Hen. VIII. c. 5, s. 8. The 

"^^ Per Lawi'ence, J., Id. inoictment must show the bridge to 



(«) Per 

H ^• 

id. 147 ; 1 



V. Inhab. of Derby, 8 B & be in that town, and it must also show 
Ad. 147 ; see also, B. v. Lancashire, a consideration for the liability of the 



2 B. & Ad. 818. inhabitants. B. v. Machynlleth, 2 B. 

m B. V. Inhab. of Devon, ^ B. & C. 166. 

c A(*.'388. (34) Seei2. y. Oamlingay, 3T.R. 513. 

(») Per Cur. B. y. Ecclesjkld, 1 B. . («) 2 Inst. 700 ; 1 Hawk. o. 77, 
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EVmSKCB. OBSERTATION& 

speci&L plea hj a ooimty, that some district or individual is liable to 
the repairs of the bridge, the evidence on the part of the comity to 
prove the obligation, seems to be the same as upon an indictment 
i^ainst a smtdler district (k). Parishes^ or other districts — corpora- 
tions — individuals.'] As it lies on the prosecutor especially to state 
the grounds on which such parties are liable, they may negative 
those parts of the charge under the general issue {1). Competency of 
witnesses,] By statute (w) " the evidence of any of the inhabitants 
of the town, corporation, county, riding or division, in which the 
decayed bridge or highway lies, shall be taken and admitted in aU 
informations and indictments for not repairing decayed bridges and 
highways, against private persons, or bodies politic or corporate." 
The costs for a frivolous defence m&j be obtained by the c^tificate 
of the Judge that the defence was frivolous {n), 

(k) 2 Stark. Ev. 192, 2 ed. (m) 1 Anne, st. 1, o. 18, s. 13. 

(l) 1 Ruaa. see ; A v. Ijihab, of 
Norvyich, 1 Str. 177; but see A v. {n) i2.v.lJlfmo?i«tA*A»r«,6Q.B.848. 
ffendon, iB.k Ad. 628. 

words of ineorporation, and though the bridge may have been repaired out of 
the funds of a guild ; for such repairs will be taken as in ease of the corporation 
Where a company had built a bridge over a ford, which they had deepened, 
ixyth being done under an Act of Parliament ; it was held, that the Company 
were boimd to rebuild the bridge on its being washed away {^). So also, where 
a Compfuiy had made a cut, and built a bridge over it {^). And the proprietors 
of a navigation were held liiEtble to the repairs of a bridge which they had built 
over a river, which an Act empowered them to make navigable, but was silent 
as to building bridges {^), Individ^mlt.] — In some cases, private individuals 
by the tenure of their lands ai*e bound to repair public bridges (^) ; but as 
ratio^ie ienurte implies immemoriality i*^), whera a party was so chained by 
reason of the tenure of a mill, built withh) time of l^al memory, the defendant 
was acquitted (^). Where an individual is so liable, his tenant for years in pos- 
session (^^, or one of several tenants, may be indicted singly, and shall have 
contribution from the others (**). Anv act of repairing on me part of an indi- 
vidual is primd fdcie evidence of his liability, unless he proves the contrary (**). 
Reputation is not evidence on an indictment against an individual for not 
repairing a bridge ratione tenuroe (**) ; but it seems that the finding of a 
jury, in ancient times, that no one was liable to repair a bridge, is admissible 
as reputation on a question as to the liability to repair ratione Unuras i*"^) ; so 
also, it has been held, that a record of 18 Edw. III. was admissible in evidence 
to negative any immemorial liability so to repair (^). 

8. 1 ; and see R. v. JEcclesJield, 1 B. tenure" should then be inserted, R, 
k A. 359. A corporation must be v. Kerrison, 1 M. & S. 439. 
chaiiged as bound by prescription ; (^^) 2 Saund. 158, d. (n). 
13 Russ. 83. («) R. V. ffayman. Mo. & M. 401. ' 



(») R. V. Mayor, tike,, of Stratford, («) R, v. BucknaU, 2 Ld. Raym. 

14 East, 348. 792. Quan-e whether an owner, who 

R. V. InkaJt. of KeiU, 13 is not the occupier of lands charged 

East, 220. with the repairs of a bridge, be in- 

(») R. V. IvMb. of the parts of dictable for non-repair? R v.SuUon, 

Lindsey, 14 East, 817. • ante. 

(») R. V. Kerrison, 8 M. & S. 526 ; (**) 1 Hawk. c. 77, s. 3; 2 Ld. 

see also, R. v. Inkab. of Somerset, 16 Raym. ante ; 1 Salk. 867 ; 2 Salk. 77; 

East, 305. 6 Mod. 150. 



(_«) 2 Inst. 700 ; 1 Hawk. o. 77, («) 2 Inst. 700. 
1: see ii. v. StUton, 3 Ad. & E. Per'PB.tteBOJi,J.Antrobui^s case, 

rr ; 8 N. & P. 669. The indictment 6 0. & P. 790. 

m R. V. 
(«) Id, 



597 ;' 8 N. & P. 669. 

must show where the lands lie, 2 Hale, (*^) R. v. Sutton, ante. 
181 ; and the words by reason of his 

F 3 
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BUBGLARY (a).— See titlea HonsBBREAKiNa, Largekt. 



Entering the dwelling-house 
of anothw unth intent to com- 
mit fdony, or being in such 
dwdling-hoose committing any 
felony, and in either case break- 
ing out of the said dwelling- 
house in the night-time. (F.) 
7 & 8 Geo. Vic. a 29, s. 11. 
Not triable at Quarter Sessional 
6 & 6 Via c. 38, s. 1. 



Transportation for life, or not 
less thfm fourteek years ; or 
penal servitude for life, or for 
FOUR years, and not exceeding 
TEN years ; or imprisonment for 
any term not exceeding three 
years, with or without hard 
labour, and with or without 
solitary confinement ; the latter 
not exceeding one month at any 
one time, nor three months in 
any one year. 7 Wm. IV. ; and 
1 Via a 86, ss. 3, 7 ; and 9 & 10 
Via a 24, s. 1. 

16 & 17 Via a 99, 88. 1 & 4 



(a) What a dwelling-house — occupation— hov^e divided.'] — A dweQing-house 
is defined to be a permanent building in which the renter or owner, or his 
family, dwell and he A mere tent or booth therefore, in a market or fair 
is not a dwelling-house for the purpose of burglary (2). To obviate the nice 
distinctions which had been taken under the former state of the law (^^ as to 
what buildings came within the protection of a " dwellings-house, " it was 
enacted by 7 & '8 Greo. IV . c. 29. s. 13, " that no building, almough within the 
same curtilage as the dwelling-house, and occupied therewith, RhaJl be deemed 
to be part of such dwelling-house for the purpose of burglary, unless there be 
a communication between such building and dwelling-house, either immediate 
or by means of a covered and enclosed passage, leading from the one to tiie 
other (*)." Evidence of the breaking and entering such a building will 
support an indictment charging a breaking and entering a dwellinfi^-house 
"Wnere there are doubts as to the nature of a building, a count maybe inserted 
for breaking a building within the cm-tilage {% Occupation.]— By any part of the 
family is sufficient, as by a servant boy only (7); neither is the temporary absence 
of the owner and his entire family sufficient to deprive a dwelling-house of the 

{}) A set of chambers in an Inn or 
Court or College, is a dwelling-house 
in burglary. 1 Hale, 556; 3 Inst. 
164. 

(2) 1 Hale, 657 ; 4 Bl. Com. 226; 
but see Pith's case, 1 M. & Bob. 256. 

(') See cases collected, 2 East, P. C. 
492 ; 2 Buss. 13 ; Boso. Cr. Ev. 2 ed. 
811. 12. 

(*) For decisions under this sect, 
see Burrow* s ease, 1 Mood. C. C. 274 ; 
Jenkin^s case, B. &B. 244; Somer' 



villus case, 2 Lew. C. C. 113; see 
also Turner's case. 6 C. & P. 407; 
and the offence under this s^pt. title 
Larceny, post. 

(«) Oarland^s case, 1 East, P. C. 
493, 672 ; 1 Leach, 144. 

(8) See the offence, under tiOe 
Labobnt, post. 

(n Westwood^s case, B. & B. 495; 
Stocks case, Id. 185; Wilson* s case. 
Id. 116; Gibhins's case. Id. 442. 
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SVTDBNCBL 

Prove the breaMng (see p. 57, 
n.), and entering (see p. 58, nX 
or the breaking out (see p. 58, n.;, 
as may be charged — tnat the 
house was a dwelling-house (see 
p. 54, n.) — ownership and locality 
as laid (see p. 56, n.) — ^that the 
breaking, etc., was in the night- 
time — the intent to commit fe- 
lony (see p. 59, n.) from any facts 
from which it may be presumed. 
Rose, Cr, Ev. 2 ed. p. 301 ; Arch. 
12 ed. p. 383. 

Prec. of Indict Arch, 382; 
far breaking out, 394 ; MctU. C, 
L, App. 24 



pBSKRVAnOKS. 

The requisites of the indict- 
ment, and what have been 
deemed variances, will be found 
noticed under the respective 
.heads treated of in the note at 
p. 54, ^ seq. If the indictment 
oe suitably framed, a conviction 
may be had either for burglary 
or stealing in a dwelling-house, 
or for simple larceny, as the evi- 
dence may be (a). On an indict- 
ment against two, one may be 
convict^ of the burglary and 
the other of the larceny omy (6). 
By the statute 7 Wm. IV. and 
1 Vic c. 86, s. 4, it is declared 
" that for the purpose of burglary 



the night shall be considered to 
commence at 9 p.m., and to conclude at 6 a.m. of the next day.** The 
breaking and entering must both be within the nightrtimt ; but the 
breaking may be on one night and the entry on another, provided 
both be with a felonious intent (c). 



(a) 2 East, P. C. 617; 1 Leach, 88 ; 
see Pearson* 9 case, 5 C. & P. 121 ; and 
title Larceny, j>ost. 

{b) Butterfoorth*s case, R. & H. 620; 



sed contra, Turner's case, 1 Sid. 171 ; 
2 East, P. C. 619. 

(c) 1 Hale, 551 ; Smith's case, R. & 
R. 417 ; Jordan, et al, 7 C & P. 432. 



protection of the law as such (*), provided he had an intention of returning 
A residing in, or habit of residence, is however necessary to constitute a 
dwelliia^-house in which burglary may be committed ; using it for meals and 
purposes of business is not suflScient ('®) ; neither is a mere sleeping bv a porter 
for the protection of goods (i^) ; or by a servant to watch thieves (") ; or by 
servants employed in business, not bemg domestic servants, but merely to take 
care of the house {^^) ; or by a servant put into a house by a landlord until 
relet, he not intending to reside himself (") ; or by a person (not being one of 
his family) put into the house by a tenant to protect the goods and furniture in 
it imtU it should be ready for his residence i}^). And the same has been ruled 
where the tenant had put all his goods and furniture into the house preparatory 
to removing to it with his family, but neither he nor his family had yet slept 
in it (^^). House divided.^ — In case of a dwelling-house divided into two or more 
separate dwellings, ^ovided there be no internal communication, each of the 
separated dwellings is within the definition of a dwelling-house in burglary i}"^) : 
as a ^op, part of another house to which there is no internal communication, 
if any part of the family lie there (") ; so also where the ^nant of a shop or 

(«) 1 Hale, 666 ; 3 Inst. U\ R.y. Fuller's case, 2 East, P. C. 498; 1 

Murray, et al. 2 East, P. C. 496 ; Leach, 187 ; see Jones's case, et al, 

Fost. To. 2 East, 499 ; Flannagan's case, supra, 

(») 1 Hale, 652, 656 ; Fost. 77 ; (") HaUard^s case, 2 East, P. C. 

Nutbrown*s case, Post. 76. 498 ; Thompson's case, Id. 2 Leach, 

iw) Martin's case, R. & R. 108. 771 ; see also Lyon's case, 1 Iieaoh, 

") Smith's case, 2 East, P. C. 497. 186 ; 2 East, P. C, 497. 
u) Brown's case. Id. 602. (^0 ^ Hale, 667 ; 2 East, 606 ; see 

"} Flannagan's cate, R. k R. 187. R. v. Fgginton, et al, 2 B. & P. 608; 

Daviess case, 2 lieach, 876 ; 2 Joneses case, 1 Leach, 637. 
East, P. C. 499. (") lb. see Regents case, 1 Leach, 

(u) Harris's cats, 2 Leaoh, 808 ; 89, 428. 
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OFf JUICE. 

Breaking into any dwelling- 
houBe, and aaaaultang with intent 
to murder any person being 
therein, or stabbing, cutting, 
wounding, beating, or striking 
any person. (F.) 

7 Wm. IV. and 1 Vic c. 86, 

8.2. 

Not triable at Quarter Ses- 
sions. 5 & 6 Vic. c. 38, s. 1. 



PT7KI8HMKNT. 

Death. 

May be recorded by 4 Gea IV, 
& 48, & I {ante, p. 4.), 



■ome of his family ileep in another room of the house, also rented by him, 
unconnected by intenuu oommuuication, a breaking of the shop will be 
burfi^lary, and it may be laid to be committed in the dwelling-house of the 
lancQord So where joining the house was a kiln, one end of which wag 
supported by the wall of tiie house, and adjoining the kiln a dairy, one end of 
which was supported by the wall of the kiln, the roofs being of different 
heights, and no intemid commimicatioB from the house to the daiiy, it was 
held that breaking into the dairy was not bui^lary {^). Ownership — ecue oj 
lodgersA — Proof of the ownership of the dwelling-house nas been held sufficient 
where me occupation was by a wife and her esto,blishment alone, and in such 
oases the dwelling-house must be laid as that of the husband ; and this, 
though living apart from him on her separate income (^) ; and if living in 
adultery with another man who paid the household expenses but not the 
rent {^), So also of an occupation by servants who live there, the master not 
himself residing (") ; but it is otherwise if the servant pays rent, and stands 
in the character of a tenant, and could not be arbitrarily removed {^) ; or 
although he pays no rent, yet has the exclusiTe possession for his own benefit (^). 
If a burglary be committed in apartments set apart for the lodgings of the 
servants of a corporation in a. house belonging to them, the ownership must be 
laid in the corporation {^) ; so also of apartments in a ro^al palace, which must 
be laid as the mansion of the king {^) ; and if a dwelimg-house be the joint 
property of several partners, it may be described as the house of all the 
partners though only one reside in it (*•). A burglary in the apartments of a 
guest at an inn must be charged as in the dweUing-house of the innkeeper (^) ; 
so of all other cases where ihe occupier has the use merely, and no interest in 
the apartments he occupies (^i). As to lodgers ; if a part of a house be let to a 
lodger who sleeps there, no other person residing in the rest of the house, a 

(W) R. V. Gibson, el al. 1 Leach, CarrMd^s case, 1 Mood. C. C. 42 ; see 
857 ; 2 East, P. C. 508 ; Th<m,pson's Reeis case, 7 C. & P. 568 ; WUts case, 
case, 1 Lew. C. C. 82 ; see Burrowes's 1 Mood. C. C. 248. 

^'T^N^ ^"^'tP' In* ir Qoo ('^) 2 East, P. C. 601; 

^* ^' H- . Ha'^Hn^s case, Fost. 38; and see 

(M) Fares s case, Kel. 43; 2 East, Maynard^s case, 2 East, P. C. 501; 

& 504 ; and see ^ai^57«<< I'^ri^, Wilson's case, R. & R. 115. For the 

11 JiiSflt, 3U1 ; i^mUH s case, O. & r. agent occupying the house 

Frer^Ks case, K & R. 491. ^{^^^r''' ^ 

v-i Jl^jTs^casTX ?;ach • 1015 • H ^' ^' ^ ^ Hale, 

. kinf 3^9 ; Tk I l&'f TtK f| ; and ^ Kel. 27; 1 I^h, 824; 

case, R. & R. 115 ; Gibbon's case, ^ ^*^» ^' ^' 

2 Russ. 19 ; Rawlin's case, 7 C. & P. (") Athea*s case, 1 Mood. C. C. 

150. R. V. Ashley, 1 C. & K. 198. 829. 

W Jarvi^s case, lIMood. C. C. 7; W 1 Hale, 557; R. y. Pross^r, 

see Smith's case, 5 C. & P. 202. 2 East, P. C. 502. 
^ Johlin's case, R. & R. 525 ; (") 1 Hawk. c. 38, s. 26. 



67 



Prove the burglary aa direoted 
{ante, p. 49,) — that the prisoner 
aflsaulted A. B. in the dwelling- 
house, or that he wounded him, 
as may be charged — the intent 
from the circumstances. Rose 
Cr, jEh,2ed. 302 ; Arch. 12 ed. 
395. 

Prec of Indict. Arch, Id,; 
MaU. a L, App. 29. 
(a) See Arch. 12 ed. 178. 
(ft) Paifti case, 8 C. & P. 288. 



OBSEBVATIOKS. 

As to the proof of the int^t, 
(a), see txut, p. 69, n. A verdict 
may be nad for the attempt only, 
by 14 & 16 Vic. c. 100, s. 9, 
{ante, p. 2) ; or for the burg- 
lary, if no assault is proved {b) ; 
or for a larceny, as the evidence 
may be (c). 



(c) Arch 12 ed. 896. See titU 
Larceny, post. 



bui^lary in the lodgings is well laid as in the dwelling-house of the lodger C). 
So if a nouse be let out to several lodgers, and the owner do not reside in it, 
the dwelling-house may be laid as that of a person whose lodgings were broken 
and robbed {'^) ; but it is otherwise if the owner reside in a part of the house 
and let the rest out, and both lodger and owner enter by the same door (^), 
If doubts arise as to the ownership of the dwelling-house, counts may be 
inserted, alleging it to be that of A. B. and C. respectively (^). Local descrip- 
tion.}— The local description must be strictly proved as laid ; if there be the 
slightest variance as to u\e parish, the defendant must be acquitted of the burg^ 
lary. To avoid difficulty, different counts should be inserted varying the local 
description (^). What a breaJking,] — The breahina must be either actual or con- 
structive (37). An actual breaking is where, for the purpose of getting admis- 
sion for any part of his body, or for a weapon or other instrument to effect his 
felonious attempt, the offenaei* breaks a hole in the wall of the house, breaks a 
door or window, picks the lock of a door, or opens it with a key, or even .by 
lifting the latch, or unlooses any other fastening to doors or windows (^), A 
hrMJdna therefore may^ be taking out the glass from a door {^); by pulling 
down the sash of a window kept only in its place by a weight (^); or by 
raising a sash-window which was shut down close but not fastened i^^) ; by 
pushing open a window on hinges fastened with wedges (^^) ; by lifting the 
latch ^ a door (^) ; by thrusting the arm through a broken pane, so bre^ng 
more of the pane, and then removing the fastening and opening it (^) ; by 
lifting up the flap of a cellar kept down by it own we ight But raising a 
window 27ar^y open so as to admit a person, is not bre^dng of the house (^) ; 
neither is a mere entry through an aperture made to admit light (^7). Getting 
into the chimney of a house in the night-time with an intent to commit a 
felony, is a sufficient breaking to constitute burglary, for though open, it is 
as much enclosed as the place will allow (^). The breakina must be of some 
part of the house ; therefore where an iron gate was opened by a skeleton key, 

f ») Ji. V. Turner, 1 Leach, 305. HyanCs case, 7 C. & P. 441 ; 

It. V. Rogers, 1 Leach, 89; v^r Park and Coleridge, Js. 

R, V. BaUey, 1 Mood. C. C. 23 ; R. v. («) HaLVs case, R. & R. 366. 

CarreU, 1 Leaoh, 287; and see R, v. {«) R, v. Jordan, ei al, 7 C. & P. 



Trapskaw, 1 Leach. 427. 

(«) 1 Leach, 90, n. ; Kel. 83, 84; (**) Robinson's [case, 1 Mood. C. C. 

2 Bak, P. C. 603 ; R. v. Gibbons, 827. 

B. k B. 442; R v. Seflon, lb. 202; («) RusselTs case, 1 Mood. C. C. 

R, V. Wilson, Id. 116. 877 ; Brown's case, 2 Bast, P. C. 487; 

(«) Arch. 8 ed. 308. Callan's case, R. & R. 167; where the 

Id. pp. 34, 304. Judges were equally divided : see 

1 H5e, 661; 8 Inst. 64; 1 Lawrences case, 4 C. & P. 281. 

Hawk. o. 38, ss. 4, 6; LeMs case, («) ^mtW* c<we, 1 Mood. C.C. 178. 

2 C. & P. 628. (*^) Lewis's case, 2 C. & P. 628 ; 

(M) 3 Inst. 64 ; 1 Hale, 662 ; 2 East, Sprig&s case, 1 M. & Rob. 867. 

P. C. 487 ; 2 Russ. 3. if) 1 Hale, 652 ; 1 Hawk. c. 88, 



Smith's case, R. & R. 417. s. 6; 2 East, P. C. 486; Bricks case, 

Haines's case, R. & R. 461. R. & R. 450; see Sprigg's case, supra. 
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OFFENCB. 



PUNTSHMENT. 



BTJENING.~{See tiOe Arson, ante, p. 22.) 
CARNALLY KNOWING.— (See title Rape.) 
CATTLE, injuriiig. — (See title Malictous Injuries.) 



stealing, or killing with intent to steal — (See tUU 
Larceny.) 



and the defendant then paaaed through an open door, it was holden not a 
breaking ; so neither the breaking of an outward gate, part of the outward 
fence of tne curtilage of a dwelling-house, and opening only into the yard 
and the breaking and entering of a shutter-box which partly projected from a 
house, and adjoined the side of a shop-window, which side was protected by 
wood panelling, lined with iron, did not constitute burglary (^i). A brectking, 
to constitute burglary, is not restricted to breaking of the otUer wall or doon, 
nor if these are entered, being open ; yet if the defendant afterwards breaks or 
unlocks an inner door in order to enter one of the rooms, it is a burglary {**) ; so 
if a servant open his master's or other chamber, with a felonious intent, or one 
in a public inn or lodging in the same house, open and enter another's door ; 
but whether breaking open cupboards, etc., inside a house, a^ed to the 
hold, is burglary, is not settlea (^) ; the breaking open chests, etc., is clearly 
not (**). There maybe a constrticttve breaking by fraud (**), artifice or trick (% 
or by menaces So also by conspiracy, as where a servant conspires with a 
robber, and lets him into the house by night, it is burglary in both {^). Where 
several come to conmiit a burglary, and some stand and watch while oth«fi 
enter and rob, all are equally guilty of the burglary (^) ; and a person present 
with others at the breaking, but not at the entering, is yet guilty of the whole 
ofifence ('^). BreaJdng out.] — A breakina otU of a dwelling-house has been held 
not to be sustained by evidence of the defendant having escaped by lifting a 
heavy flap-door without a fastening {^) ; yet this has been held a sufficient 
breaking twto a house A lodger, who in the night-time unbolted a baok 
door and went away with a jacket he had stolen, was convicted of burglary (•*). 
WhcU an entry.]— There must be an entry as well as a breaking (»*) ; if by any 
part of the body, hand or foot, is sufficient {^) ; or by any instrument held in 



{») As by jpromiring a boy some (f*) Wheeldon^s case, 8 C. & P. 
ale, and while he is gone for it 

747. 

robbing the house. HawkMt case, i^) 1 Hale, 665. 




(«) Davi^B case, R. & R. 822. 
(M) BennOt's case, lb. 289 : see 2 
East, P. C, 488 ; 2 Russ. 6. 




(M) 1 Hale, 663; CornwalFs ease, 
2Str. 881; 2 East, P. C. 486. 



2 East, P. C. 486. 




Fost. 108 ; 2 East, P. C. 490. 



EVIDENCE. 
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OBSERYATIOKS. 



the hand, as a pistol to kill, or a hook to draw out goods ; or by the intro- 
duction of the hand ; or of a finger only (^). But the entry of an instni' 
ment without a felonious intent thereby (as uie taking out of goods), is not a 
sufficient enixj (7^). An entnr down a chimney is sufficient, for it must of 
necessity be open (7^) ; but through a hole in the roof, for the purpose of 
admitting light, is not (W). There may be a constructive entry b^one of seyeral, 
as there may be a constructive breakmg (^'). To intent to commit felony.}— The 
intent to commit a felony in a dwellmg-house (either at common law wr by 
statute, is sufficient) such as larceny, murder, rape, etc., must be proved as 
laid. Evidence of an actual felony is evidence of a breaking and entering with 
intent (^*) ; but it must be of a felony concurrent with the bitrglary (7®). The 
intent may be gathered from all the circumstances of the case {'^). If the 
intent be at all doubtful, it may and should be laid differently, in separate 
counts (^). The variance was held fatal where the intent was laid to steal a 
horse, but the proof was an intent to lame him (^) ; to murder, but the proof 
was to beat only i^) ; to steal, but the proof was to carry away a trunk con- 
tidning money, wnich the defendant had formerly embez^ed from his master, 
it being no felony to carry away the money (*^) ; to steal, but the proof was of 
an intent to rescue uncustomed goods which had been seized (^^) ; to steal the 
goods of J*. W., but the proof was that no goods of J. W. were m the house {^V 
But if the indictment alleges the intent to be generally ** the goods and chattels 
in tiie dwelling-house then and there being," to steal, and chai*ged the stealing 
the goods of A., it was held sufficient though the goods were not the goods 
of A. (»*). 

(sn 1 Hale, 655 ; 1 Hawk. c. 38, (^«) 1 Hale, 560 ; 2 East, P. C. 
8. 11. 514 ; 22. V. Locottj et al. Kel. 80. 

(««) GiMon*9 case, Fost. 108 ; (^^ Vanderc<mV9 case, 2 East, P. 
BaUey't cote, R. & R. 841. C. 614. 

(») Davif^s case, R. & R. 499. (?0 See Anon. 1 Lew. C. C. 87; 

(^«) Hughedi case, 2 East, P. C. Anon. Matt. C. L. 48 ; Brices's case, 
491: 1 Leach. 406; 1 Hawk. c. 38, R. & R. 460; Hollowajfs case, 5 
8. 12 : ItusCs case, 1 Mood. C. C. 183. C. & P. 624. 

(n) BHc^s case, R. & R. 460. m 2 East, P. C. 616; 2 Leach, 

(W) Sprigds case, 1 M. & Rob. 857; 1106, n. 
Bee Lems's case, 2 C. & P. 628. (^) D(M's case, 2 East, P. C. 618. 

(») 1 Hale, 666, 6 ; Jordan's case, («>) 1 Hale, 661. 
ante. y^) Dinglejfs case, 2 Leach, 840* 

(7*) 1 Hawk. c. 88, s. 88 ; 2 East, («») KnMfscase, 2 East, P. C. 610, 
P. C. 511 ; 2 Russ. 36; 4 Bl. Com. . l^) JenJifs case, 2 East, P. C. 614. 



R, V. Clarke, 1 C. & K. 421., 
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OrwkaCE. PUVISHMEMT. 

CHALLENGE, 

or proYokinff to send a challenge, Fine or imprisonment^ or 
tonoHT. (SL) both. 

(See R. V. Rice, 3 East, 581 ; 
Com. Law. M, y. PhiUipi, 6 East, 464). 



CHEATING— (a) 

Obtaining " any chattel, 
money, or valuable security, by 
false pretences. (M.) 

7 & 8 Geo. IV. c 29, ss. 4, 63. 



Penal servitude for pottb 
years, or fine or imprisonment, 
or both. The imprisonment may 
be with or without hard labour, 
for the whole or any part of the 



(a) Venue — iTtdictmeiU — wirianceA — The venue must be laid in the county where 
the goods were obtained, and not where the false pretences were used (') ; and 
these must be set forth as they will appear at the trial (') ; but for a conspiracy 
to obtain money by fialse pretences, it is not necessary to set out the specific 
features ('). Several defendants may be included in the same indictment, if 
they were all jointly concerned in the same false pretence (^). The fieJse pre- 
tences must be negatived by special averment (*). Proof of some of the 

P) J2. V. BurdeU, 4 B. & A. 179. (») 2 B. & Aid. 204. 
R, V. Masfm, 2 T. B. 681 ; 

1 Camp. 495 ; R. v. Munoz, 2 Str. (*) R, Young, in error, twara, 
1127 ; but see /e. v. Young, 8 T. R. 

98. (») iJ.v.P«rro<, 2 M.&S. 879. 
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EVIDENCE. 

If by letter give it in evi- 
dence, and prove the hand- 
TOting — the delivery to the 
party {g) — if by words, prove 
tbem — ^the intent fi^m the cir- 
cnmstances, if not apparent from 
the writing, or words themselves. 
Rose, Cr. JEv. 2 ed. 339 ; Arch, 
12 ed. 686, 687. 

Prec. of Indict Arch. 686. 
Mm, a L. 440. 



OBSERVATIOKS. 

To challenge another byword 
or letter, or to be the messenger 
of such challenge, or even to 
provoke another to send a chal- 
lenge by dispersing letters to 
that purpose, oontaminff reflec- 
tions, ana insinuating a desire to 
fight (a) ; or the act of posting 
or ueong opprobrious expres- 
sions, tending to a breach of the 
peace, are indictable offences (6). 
The indictment will lie acainst 
the messenger of such a chi^enge, 
as well as the sender (c). The Court of Queen*s Bench will grant a 
criminal information for the offence id) ; but not on the application of 
the party inciting the proposal («) ; and on moving the Court, copies 
of the letters certified as correct are sufficient (/). The venue may 
be either in the county where the challenge is sent, or where it is 
received, as sending is the offence ; and proof of the delivery to the 
post-office, is sufficient, for that is a publication (g). Provocation, 
however great, is no justification, though it may weigh with the 
Court as to the pimishment (A). The mtent of the party, if not 
apparent from the words or writing (i), must be shown from the 
arcumstances to have been intended to provoke a challenge {k). 
Mere words of provocation, as "a liar" or " a knave,** are indictable, 
if proved to have been spoken with an intent to urge the party to 
send a challenge (J). 



\a) 1 Hawk. o. 63, s. 3. 

b) JL V. Jiice, 3 East, 581 ; Inst. 

' ; Com. Dig. Battle (b). 

) 1 Hawk, supra. 

•) £L V. Rice^ supra. 
'«) 1 Burr. 316. 
/) 1 Burr. 402. 

R, V. Williams, 2 Camp. 606, 
liordEl' ' 



L EUenborough. 



(h) JL Rice, supra, 

(t) What words in a letter are suffi- 
cient, see R. V. Phillips, 6 East, 464. 

{k) 2 Ld. Baymond, 1080 ; Kin^s 
case, 4 Inst 181. 

: (Q 4 Inst. 181 ; 1 Buss. 276; R. 
y. Phillips, 6 East, 471. 



Prove the pretences, as stated 
—that the goods, etc (see note, 
p. 56), or some of them, were 
obtained by means of these pre- 



By the statute (a), if it appears 
on the trial that the defendant 
obtained the property in question 
in such a way as to amount in 

(a) 7 & 8 Geo. IV. c. 29, s. 63. 



pretences is sufficient (*). Where the &lse pretences alleged were contained 
in a letter which was proved to have been lost, parol evidence of its contents 
was admitted (^. A variance between the false pretences alleged and the one 
' proved, is fatal See further as to the requisites of the indictment, under 
the following heads. 
The intent — nature of property-^ovmership.'] — The intent to cheat should be 
tated in every material part of the indictment (») ; and the property stated 



statedi 

(•) R. V. Hill, R. & fB. 190-2; 
Boss. 311 ; R. v. Dobson, 7 East, 218; 
Bee also R. v. Perrot, supra. 

(0 CkadwicVs case, fC. k P. 181. (») Rushworth's case, 1 Stark, 396 ; 

(") Pleetow's case, I Camp. 494. B. & B. 317, S. C. 

O 



A Ixisket is sufficiently described as a 
parcel : Douglas's case. Id. 212. 
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OFFENCE. 

CHEATING— con^twwrf. 

[For frauds punishable by par- 
ticular statutes, see 2 Buss. 312, 
316.] 



PUNISUMENT. 

imprisonment, and with or with- 
out solitary confinement; the 
latter qualified by 1 Vic a 90, 
s. 5, arde^ p. 3. 

16 & 17 Vic. c. 99, 88. 1 & 4. 



.accurately, and the ownenhip according to the fiict, or a yariaaoe "would be 
*&tal {}% The intent may be implied from the &ots {}^). Proof of obteining 
some part of the goods stated is sufficient, as in larceny (^}, but they murt 
come within the description of the statute, "chattel, money, or valuable 
security'' {}^). Obtainmg credit with a banker is not an obtaining 
money" ; nor is an order for the payment of money which ought to Iw 
stamped, but is not, a " valuable security " ("). The indictment must state 
that the money, etc., obtained, is the property of the person intended to be 
defrauded, or otherwise an acquittal on such an indictment could not be 
pleaded in bar to a subseauent indictment for larceny, which the statute says it 
may be where a trial has been had for a misdemeanour (}^). 

What is a false pretence.l —Fraudulently representing as an existing feet, that 
which is not so ; and so obtaining money, etc., is an offence within the Act (^7). 
Where a carrier falsely pretended that he had carried certain goods, aad 
demanded and obtained money for the carriage of them, it was held to be 
within the statute so also where a foreman of a manufectory pretended to 
have paid money to 'the workmen which he had not paid 0^ ; so where a 
defendant borrowed money on the pretence that he was employed to take 
horses for a nobleman from Ireland to London, but that from delay by contrary 
winds he had spent his money (^) ; so where a party pretended that a 
certain bet had been made, and obtained twenty guineas from a party to be 
allowed to share in it ('^) ; so where an attorney pretended to have obtained 
the reduction of a fine on a conviction before magistrates ; and where the 
acceptor of a bill obtained a loan from the dvawer, pretending that with such 
loan and money of his own he would take up the bill, it was held to be an 
offence within the statute, if it were shown that he was not prepared to pay 
the biU, and did not so intend (^) ; and a servant who had authority from his 
employei's to pay money on their behalf, and to demand repayment from their 
chief clerk, fiBiiBely pretended to have paid a certain sum, and demanded r^ny- 

(»«) 1 Chit. Bum. 606; see O?) ^n*. 12 ed. 874 ; iJ. v. WWey, 
Douglass ccue, 1 Camp. 212. 1 Den. C. 0. 559 ; S. C. T. k M. 

(") See William^s case, 7 C & P. C. C. 279. 

^^m A t, Q «^ T«o *!. (") ^ ^- Coleman, 2 East. P. C. 

«) Aroh. 8 ed. p. 169 ; see the 572 /gee iJ. v. Airey, 2 East, P. C. 

title, post. 831, 

(13) See Wickham's ccue, 10 Ad. ,,0. wn x i7» o _x -n n 

& En. 34; 8ee7 &8 Geo, IV. c. 29, gg^' WhUcheWs case, 2 Bast. P. C. 



B. 5, as to what is a ''valuable secu- 



rity," tHU, Labcbnt,jp(w<. Villeneutfe's case, coram. Mots* 

(1*) WavdVs ease, 1 Mood. C. C. ton, C. J., <nted by Buller, J., in 

224 ; see CrossU^s case, 2 Mood. & Youru^s ease, 8 T. R.fl01, 108. 

Koh. 17. (»i) R, V. Yo%i,ng, in, error, 8 T. B. 

(15) Yates's case, 1 Mood. C. C. 170. 101. 

diet; MaHitCs case, 8 Ad. t EIL „ CroM%j«a«, 2M.& Rob. 18.; 

481 ; 3 Nev. & P. 47i 2 Lew. C. C. 164, S. C. 
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JfiVlDBNCB. 

tences — that the pretences were 
&lse in fact (see note, vnfrd), 
from the drcumstances. Ro9C, Cr, 
417 ; Arch. 12 ecL 379. 
Prec. of Indict Arch, 373 ; 
MaU. a L. 471. 



(c). As to the venuey indictment, 
also as to what is a false pr€ten4:e, 
{h) Arch. 12 ed. 875. 



OBSBRyATIOKS. 

law to larceny, he shall not be 
entitled to be acquitted. Where 
it is doubtAil, therefore, whether 
the offence is a larceny, the 
safest course is to indict the 
party as for a misdemeanour (6). 
The Court has power to order 
the restitution of the property 
variance, etc., see note, iinfra ; and 

• (c) By 7 &8.Gea'IV. 0. 29,1.57. ! 



ment from the clerk, who paid him the money, was held guilty of false 
pretences, and not of larceny A secretary of a friendly so<nety obtaining 
money from one of the members under the pretence that it was owin^, when, in 
&ct, none was owing, is guilty of a false pretence so also obtaimng money 
ly &l8e statements, made in a begging letter (^) ; and a married man £BLlsely 
pretending that he is single, and obtaining money^ from a woman under a 
threat of bringing an action for a breach of promise to marry, is within the 
statute. Maule, J., being of opinion also, tnat pretending that he could 
maint4un the action, was a false pretence within the Act i^) \ so falsely 
representing to a pawnbroker that an article is sUver, is within the statut^ 
although the pawnbroker had an opportunity of testing whether it were Eolrer 
w not It is not necessary that words should be used ; where a party gave 
a cheque on a banker with whom he had no account — ^thk was holaen a £alse 
pretence ; so where a man obtained goods and money for a forged note of 
band for ten shillings and sixpence (^) ; so where a man assumed the name of 
another to whom money was required to be paid by a genuine instrument ('^) ; 
80 also where a defendant assumed the gown and cap of a member of the 
Uoiyersity of Oxford, but was not so, and obtained goods by the fraud C*). But 
where the prisoner had passed a note of a country bank which he knew had 
stopped paj^ent, but one of the parties was solyent, it was held he could not 
be oonyfcted for detaining money under fedse pretences (^) ; and offering a flash 
note in payment under the jM^etenco that it is a bank-note, is a false pretence 
within tne statute C^j. The pretence must be of some existing fact {^), A 
pretence that a party will pay for goods on delivery is not sufficient (^) : and 
where the prisons- obtained half a guinea's worth of silver, saying the half- 
g\nnea womd be sent presently, it was held no felony ; ao also where a 
prisoner promised to teil a party, whose mare and gelding had strayed, where 
they were^ if he would give him a sovereign, but afterwards refused to tiell (^)« 
A breach of warranty is not a false pretence ; nor is a false affirmation at 

(»*) R, V. B<umM, 2 I>en. C. C. 59, («) Sior^t ease, R. & R. 81. 
8. C. T. It M. 887. ^ (*») BamarcTs case, 7 C. & P. 784. 



(«) R, V, Wooley, 1 Den. C. C. 659 ; ^ (») Spencer's case, Z C. k P. 420, 

a a ; T. & M. a C. 279. per QaaSee, J. 

(«) R, Jones, 1 Den. C. C. 551 ; (»♦) £. v. Coulson, 1 Den. C. C. 

a C. T. & M. 270. (S. d 1 T. & M. C. C. 882.) 

(>0 -ft. Oopeland, C. & M. 51d. (») Areh. 12 ed. 878 ; see 2 East. 

m R. T. BaU, C. k M. 249. P. C. 828. 

(») R. V. Jackson, et al. 8 Camp. (^) OoodhaUs ease, R. & R. 461 ; 

m\ P<iirhei'sease,10. &P.825; or R, v. Cl^ord, 1 Chit. Bur. 608. 

wiOi whom he has no effects, Henry ('^ ColemarCs ease, 2 East. P. C. 

Jackson's ease. Matt C. L. 167. 672. 

{^) FreeUCs case, R. & a 127 ; but Dowlaiscase, 1 Mood.C.C. 462. 
me JSvan/s case, 5 C, kF.6S&; contra, CoarinMorCs case, 1 C. & P. 
fer Taunton, J., in such oases the 661, per littledale, J., ; nor deceit- 
offence is a forgery, and should be fully misrepresenting and warranting 
itt<Uctedfor as such. a horse, R, v. Pywm, 1 Stark. 402. 



64 

OFTBHCE. PUVISHlfEMT. 

CREATING— continued. 

By selling by false weights or Fine and imprisonment, with 
acJiiea. (M.) or without hard labour, during 

CoH Law whole or any part of the 

term, or both. 

U&15 Vic c 100, 8. 29. 



CHILD-STEALING. 

Under the age of ten years. 
(F.) 

9 Geo. IV. c 31, a. 21. 



Penal servitude for fOUR 
years, or imprisonment, with or 
without hard labour, for not 
more than two years ; and if a 
male to be once, twice, or thrice 
publicly or privately whipped, in 
addition to such imprisonment^ 
if the Court think fit. 

16 &17 Vic.c.99>sa.l&4 



CHUECH OR CHAPEL, stealing in.--(See title Larcbnt.) 

burning. — (See title Absoit, ante p. 22.) 

CLERKS Ain> SERVANTS.— (See titles Eueezzlbmxst, 
Laecbnt.) 

COAL-MINE, setting fire to.— (See title Arson). 

conveying water into. — (See title Malicious 
Injuribs.) 



the time of a bargain (^). So neither where the statement is a false excuse 
rather than a false pretenoe ; as where a jpauper obtained clothes from an 
overseer, who was induced to give them to hun on the pauper's representation 
as an excuse for not working, that he had none, and which was fiedse in fact (^^), 



(«) EeecPs case, 7 C.& P. 848. 



(«) Walelin^s cote, R. & 504. 
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EVIDSNGB. 

Prove that the defendant 
carried on the business stated 
in the indictment — ^that the 
&lse scales or weights were found 
in his shop or warehouse — ^that 
he has, or that his shopmen or 
servants have, used them in the 
sale of his goods to his customers. 
Arck, 12 e£ 382. 

Prec of Indict Arch. 381 : 
MaU, a L. 472. 



thBhead of cheating at common 
2i2«M.285, 297. 

» R, QihU, 1 Str. 497. 
h) Pinkne^s case, 2 East P. C. 



0B8BRVATI0N& 



Stating the sale to have been 
" to divers subjects, to the jurors 
unknown," has been holden suffi- 
cient (a). Cheating by false 
measures is also indictable, as hj 
putting somethinfT into a bushdl 
wherewith com is measured, or 
using a bushel short of the stated 
measure (6) ; or by counterfeit- 
ing the general seal or mark of 
IV trade put upon doth of a cer- 
tain description and <|ualit7 (c). 
For other offences oommg under 
law, see Rose, Cr, 2 ed. 339 ; 



t ea$e, 2 fiart. P. G. 



Prove the child under ten 
years of age —that the defendant 
Uxk or enticed awaj, or detained 
the child — ^the intent from the 
ciicumstanoes (proof that A. R 
was the father, will prove the 
intent to deprive the father of 
its possession), or prove that the 
person named hsui the lawful 
custody of the child. Rose, Or. . 
E9. 344 ; Arch, 12 ed. 661. 

Prea of Indict Arch. 561 ; 
Mau, a L, 441. 



Under the proviso of the sec- 
tion the defendant may prove 
that he claimed to be the puta- 
tive father, or to have a rignt to 
the possession of the child. As 
to the persons having the lawful 
care or charge of the child, see 
tiiliU Abductiov, onto, p. 10. 



Obtaining Tnoney by -^ay of loan by means of false pretenoea is within the 
stetnte The distinctions between this offenoe and laroeny, which are often 
voy refined i^)^ will be found noticed under the title La.rC]BNT,2>o<<. 

(^) Crossly s cats, 2 M. & Bob. 18. (») See Boso. O. £t. 2 od. 561. 

a 2 
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07FEVCE. 

COIN OF THE BEALM. 

CouNTERFEiTiNa the gold and 
silver coin of the realm. (F.) 

2 Wm. IV. a 34, 88. 3, 19. (a). 

Not triaUe at Quarter Sea* 
aiona. 6 & 6 Vic. c. 38, s. 1. 



PUNISHMENT- 

Transportation for life, or for 
any term not le8s than foubteek 
years; or penal aervitude for 
UFE^ or for not less than eoub | 
or exceeding ten years ; or im- 
prisonment for not more than 
FOUR years, with or without 
hard labour, and with or with- 
out solitary confinement; the 
latter qualified by I Vie. c. 90, 
s. 6, ante, p. 3. 

17 Yie.& d9,,as.I&4 



* (a) Venue,] — By section 15, of the statate, ''where two ormore: penons 
acting in concert in different counties or jurisdictions shall commit- any offence 
against this Act, aH or any of the said offibnders may be dealt with, inehcted, 
tried and pumsbed, and their ofifence laid and charged to have been coounitted 
in any one of the said counties or jurlsdietionsy in the same manner as if the 
offence had been actually and wholly committed within such one comity or 
jurisdiction." Proviso — as to offences m Scotland being tried there* Traversing.^ 
— By section 16, no traverse shall be allowed to any subsequent assizes or 
sessioDs, but the trial shall be forthwith had before the Court where the 
indictment shall be returned as found, unless good cause shall be shown by the 

Srisoner, or the prosecutor. Proof of coin being^ counterfeit] — Section 17 
eclares, it shall not be necessary to prove any coin to be false and counterfeit 
by the evidence of any moneyer or other officer of his Majesty's Mint> but it 



67 



"KTTDESCEm, 

IVesomptive evidence i» in 
general all that can be oflfered ; 
such as finding false coin in the 
prisonei^s possession, or coining- 
tools in his house, or counter- 
feit money in a finished and nn* 
inished state ; or sndi other 
drcomstances as may fiiirly lead 
to the inference i^at the prisoner 
either counterfeited or caused to 
]m counterfeited, or aided or 
abetted in the counterfeiting of 
the coin in (mestion. See a CBBe 
where the Judges thought the 
eyidence too slight to support a 
oonTiction. Isaai^s case, 1 Buss. 
62; Rose. Cr.Ev, 348 ; ArcK 12 ed. 
687. 

Free of Indict Arch. Id, 
MaU. a JL 443. 



0B8EBYATI0KS, 

A Tariance as to the number 
of pieces of coin alleged to be 
counterfeited, is immaterial ; 
otherwise, as to the denomina- 
tion of such coin, as sovereigns, 
shillings, etc. (a). As to the 
ventte, etc., see note infra. The 
fact that iJie coin counterfeited 
or resembled is the Queen's 
current gold or silver, is suffi- 
ciently proved by evidence of 
common usage or reputation. It 
is necessary to prove that the 
coin in question is counterfeit, 
and Ihat it resembles, or is in- 
tended to resemble, the Queen's 
current gold or silver coin (6) ; 
but it is not necessary to prove 
thai it was uttered or attempted 
to be uttered (c). How the coin 
may be provea to be in &ct fidse 



is provided for by the statute ; 

see section 17 tn notd ; and by section 3, the offence of counterfeit- 
ing shall be deemed complete, although the coin made or counter- 
feited shaU not be in a fit state to be uttered, or the counterfeiting 
thereof shaU not be finished or perfected (o?). The question 
resemblance, or intended resemblance, between the alleged false and 
the true coin, is one of fact for the jury ; where the genuine coin is 
vom smooth, a counterfeit bearing no impression is within the 
law (0) ; so also where there is some small variation in the inscrip- 
tion, effigies^ or arms^ from the lawful coin of the kingdom (/). 

VarUft can, 2W.B1. ««2 ; 1 Ewt. 
P. C.I64 ; HarrWs tote, 1 Leach, 161, 
(«) Welsh's eate, 1 East. P. 0. 164 ; 
1 Leaoh, 293 ; Wilton's ease, 1 J ' 



Arch. 12 ed. 
(b) 1 Hale, 213. 

(0 8 Inst. 16 ; 1 Ha!e, 216, 229 J 

.P. C.165. 
{d) See B08C. Cr. Ev. 2 ed. 849. 
GaKS under the repealed statute^ 



(/) IfHale, 215. 



shaU be sufficient to prove the same by any other credible witness. Inisrpre* 
UUion clause.^ — Section 21 declareu and enacts what shall be deemed " current 
win" — ''counterfeit coin" — and what shall be deemed to be a "criminal 
potseuion " by any partjr, where the haying any matter in the eustody or 
posBeaaion of any person is by the Act expressed to be an offence. 

By 16 & 17 Tic. c. 102^ s. 1, it is enacted : ** If any person shall deface any 
of the Queen's current goM, nlyer, or copper coin, br stamping thereon any 
names or words— whether such coin shall or shafl not be thereby diminished or 
listened -or shall use amr machine or instrument for the purpose of bending 
the same, every such offender shall, in England or Ireland, be guilty of a 
misdemeanoiir, and in Scotland, of a crime or offence ; and being convicted 
thereof shall be liable to fine or imprisonment, or fine and imprisonment at tho 
diwaretioii of Ck>urt/^ 
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COIN OF THE JaLEAJMr-eoniinueoL 



VVKESBUSST. 



GoLOUBiNO, eta, Coin; or 
FiLiiro or altering coin. (F.) 
2 Whl IV. a 34, ss. 4, la 

Not triable at Quarter' Ses- 
aions. 6 & 6 Yic c. 38, 8. 1. 



Transportation far ufe, or for 
anj term not leas than foubtbdi 
years; or penal aervitade ftr 
UFB, or not less than foub, or 
exceeding tkn years ; or impri- 
sonment for not more than foub 
years, vith or without haid 
labonr, and with or withont 
solitary confinement ; the latter 
qualified by 1 Vie c 90, a 6, 
ante, p. 3. 

16 & 17 Via a 99, sa. 1 & 4. 



iMPAiRnro, diminishing, or 
lightening the gold or silver 
<som. (F?) . 

2 WnL IV. c. 34, ss. 5, la 



Transportation for pomiTEEir 
years; or penal servitude for any 
term not less than four years, 
and not exceeding eioht years ,* 
or imprisonment for not more 
than THREE years, with or with* 
out hard labour, and with w 
without solitary confinement ; 
the latter qualified by 1 Vic. 
c 90, 8. 6, ante, p. 3. 

16 & 17 Vic. c 99, ss. 1 & 4. 



BuTiKG or selling oounterfsit 
gold or silver coin. (F.) 
4 Wm. IV. c 34, ss. 6, 19. 

Not triable at Quarter Ses- 
sions. 6 & 6 Vic c 38, s. 1. 



Transportation for lite, or for 
any term not leas than fourteeh 
years ; or penal servitude for life, 
or not less than fottr or exceeding 
tek years ; or imprisonment for 
not more than four years, with 
or without hard labour, and with 
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EVIDENCE. 

)ve the gilding or colouring, 
>r the filing or altering, as 
i in the indictment—the 
t from the circumstances — 
e colouring or washing is 
red, it must be shown (in 
' to meet the words of the 
)n, " capable of producing **) 
the wsuah or materials were 
ble of producing the colours 
>ld or silver. Rose, Cr. Ev, 
. 350 : Arch, 12 ed. 58»— 



•ec of Indict 
. (7. Z. 444. 



Areh. Id, 



Cotes 'eattr^^ Leach, 146 ; 1 
P. C. 165 ; Laee^t cote, 1 Leaoh, 
1 East, P. C. 166. 

8 & 9 Wm. m. 0. 26; 16 
[J. c. 28. 



OBSERVATTONS. 

As to the vemLty etc., see ante^ 
p. 66, n. The doubts arising upon 
cases (a) under the former sta- 
tutes (f>) seem to have led to the 
introduction of the words, " ca- 
pable of producing," in the pre- 
sent (o). The act of colouring 
may be proved by evidence, that 
coin so coloured was found in 
the prisoner*s house, or had been 
procured there, and that the 
wash or materials required for 
the purpose were discovered in 
his possession (o?). An indict- 
ment charging the use of such 
materials, will be supported by 
proof of a colouring with gold 
Itself («). 

(c) Arch. 12 ed. 689 ; aee the 
cases under the old statutes. 

(d) Rose. Or. £v. 2 ed. 860. 
(«) Tumef'8 case, 2 Mood. 

41. 



0. C. 



OVe the diminiah ing or im- 
Qg by direct evi(&nce or 
ential ; as that the defend- 
had diminished coin in his 
ission, or the filings of im* 
»d coin, or instruments for 
r — ^the intent from the cir- 
itances, as that he had 
npted to pass the coin, or 
r coin so impaired, or that 

coin was found upon his 
>n ; and if mixed with other 
sry, and apparently not so 
jied as to affect its currency, 
presuniption of a criminal 
it will be strengthened. 

(V. JV, 2 ed. 350 ; Arch, 
L591. 

ec of Indict Arch. 690; 
0. L, 444. 



As to the vtrnty etc., see ante, 
p. 66, n. 



}ve that the monej^ was i>ut 
x^, as mentioned m the in- 
ent, and that it was oounter- 
ide, arUe^ p. 67,) — ^prove the 
alleged to have been given 

3 4k 9 Wm. III. o. ^\ 



As to the veime^ etc, see anU^ 
p. 66, n. Under the former statute 
(a) it was held that an q^er to put 
off £EJse money was not indict- 
able (6) ; but such an offence is 

(J) Wootridget cote, 1 Leach. 807 ; 
1 East, P. C. 179. 
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COIN ar THE REALM— con/inutfrf. 

or without solitary oonfinement; 
the latter qualified by I Yic 
c 90, 8. 6, ante, p. 3. 

16 & 17 Yic. e. 99, as. 1 & 4 



Importino from beyond the 
seas into the United Kingdom, 
counterfeit coin. (F.) 

2 Wm. IV. a 34, 88. 6, 19. 

Not triable at Quarter Ses- 
sions. 5 & 6 Yic. c. 38, 8. L 



Transportation for life, or for 
any term not less than fourteen 
years ; or penal servitude for lifB} 
or not less than four and not 
exceeding ten years ; or imprison- 
ment for not more than foub 
years, with or without hard 
labour, and with or without soli- 
tary cofinement ; the latter quali- 
fied by 1 Yic. c 90, s. 6, ante, p. 3 

I6&17 Yic.c99,ss.I&4 



Uttbrikg counterfeit gold or 
silver coin. (M.) 

2 Wm. lY. c. 34, ss. 7, 19. 

(After a previous conviction, 
see past, p. 72.) 



Imprisonment for not more 
than OKB year, wil^ or withoat 
hard labour, and with or without 
solitary confinement ; the latter 
qualified by 1 Yic c 90, s. 5, 
Mte, p. Si 
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ITVTDENCE. 



OBSERVATIONS. 



— iike names of the parties to 
whom the putting off took place, 
or that it was to persons un- 
known. Bosc. Cr, Ev. 2 ed. 354 ; 
Arch. 12 ed. 692. 

Free of Indict. Arch. 591; 
Mm, a L. 444. 



provided for in the present Act 
Dv this sect, which seems to in- 
clude all the acts of persons who 
deal in false coin (c). The aver- 
ment as to the price paid must be 
proved as laid, oeing in the nature 
of an allegation of a contract ; as 
where the indictment stated tiiat 
five counterfeit shillings were put 
off for two shillings, but the proof was that they were sold for two 
shillings and sixpence, an acquittal was directed \d) ; but where the 
charge was the putting off a counterfeit sovereign and three counter- 
feit Sullings, for five snillings, and the evidence was that the sove- 
reign was sold for four shifiings, and the shillings for one shilling, 
it was held sufficient, because the whole was one transaction {e) The 
Dresent statute does not include the putting off, etc., of money imlaw- 
rally diminished and not cut in pieces, /or less value, as was prohibited 
\sf the former Act, and which therefore is no longer a statutable 
oiEence (/). 



ie) Eoec. Cr. Ev. 2 ed. 864. 
[iSJoycis case, 3 C. & P. 4, 11 ; 
ftr Thompson, C. B. ; and Heath, J. 



(«) Hodges case, 3 C. & P. 410 ; per 
Vaughan, B. 
(7) Arch. 12 ed, 592. 



Prove that the defendant im- 

Sorted the counterfeit coin — ^the 
efendant's guilty knowledge^ 
Arch. 12 ed. 593. 

Prea of Indict. Arch, 592; 
MqU, C. L. 445. 



(«) 1 Hale, 128 ; 1 East» P. C. 175. 



As to the venue, etc., see arUe, 
p. 66, n. Unless a guilty know- 
ledge be averred and proved, 
there is no offence (a). So also 
it would seem to be no offence 
within this sect where the im- 

Sortation is from the Queen's 
ominions beyond the seas (6) ; 
because the counterfeiting there 
is punishable by the laws of 
England, and an importer from 
thence would only be punishable 
as an utterer of counterfeit coin. 

(6) 1 Hawk, C.J7, 8. 87j 1 East, 
P. CI. 166. 



Prove the tendering, uttering, 
or patting off, as charged (see 
an^,p. 67 J — ^that the money was 
counterfeit (see ante, p. 67,)---that 
the prisoner knew it to oe such. 
Kmc Cr. JSv. 2 ed. 351, 2 ; Arch. 
12 ed. 594. 

Prec of Indict. Arch. 694; 
MaU. a L. 445. 



The practice of what is called 
''ringing the changes*' was hdd 
an uttering under the former 
statute, and is so under the 
present (a). Proof of guilty 
knowledge will of course be by 
circumstantial evidence, as that 
the prisoner had on the same 
day, or at some other time, 
uttered base money of the same 



decription, to the same or to a 
different person, or had other pieces of base money about him when 
(a) 15 Geo. n. c. 28 ; Franl^t ease, 2 Leach, 644., 
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OFFENCE. PXTKISHMENT. 

com OF THE REALM— con^mtt^ 



Uttering counterfeit gold or 
silver coin, having at the same 
time counterfeit gold or silver 
coin in possession. (M.) 

2 Wm. IV. c. 34, ss. 7, 19. 

(After a previous conviction, 
see past, infra) ^ 



Imprisonment for not more 
than TWO years, with or without 
hard labour, and with or without 
solitary confinement ; the latter 
qualified by 1 Yic c 90, s. 5, 
aiUe, p. 3. 



Uttering counterfeit gold or 
silver coin twice on the same 
day, or withik ten days. (M.) 

2 Wm. IV. c. 34, ss. 7, 19. 

(After a previous conviction, 
seepoa, infra.) 



Imprisonment for not more 
than TWO years, with or without 
hard labour, and with or without 
solitary confinement; the latter 
qualified by 1 Vic. c. 90, s. 5, 
ante, p. 3. 



[Where two separate utterings on the same day were cha/rged in two 
covmis, one judgment of two yeari imprieormervt was held bad, 
RohinsorCs case, 1 Mood C. C. 413. See Observ. Postal 



Uttering counterfeit gold or 
silver coin, after a previous 

CONVICTION. (F.) 

2 Wm. IV. c. 34, ss. 7, 19. 



Transportation for life, or for 
any term not less than fourteen 
years ; or penal servitude for ^ifr, 
or for not less than four or ex- 
ceeding TEN years ; or imprison- 
ment not exoeedinff four years, 
with or without hard labour, 
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EYIBENCB. OBSBRYATIOKS. 

he attered the counterfeit money in question (b). Where Bevtral are 
charged with an uttering, it must appear either that they were all 
present or so near to the party actually uttering, as to be able to 
afford aid and assistance (c^. Knowingly giving a base coin in 
charity, is not an uttering within the statute (d). Where a woman 
indicted for uttering counterfeit coin was accompanied by her 
husband each time to the door of the shop, but he aid not go in, it 
was thought a case of coercion («). 



{h) Per Thompson, B. ; in While^t 
ease, 2 Leach, 98$; BeWsccue, 1 Camp. 
325; 866 also Harrison* s com, 2 Lew. 
C. C. 118. As to proof of guilty 
knowledge, see Rose. Cr. Ev. 
85; Ar£. 12 ed. pp. 184— i56. 



(c) See Scare* s ease, R. & R. 26; 
2 East, P. C. 974; Davis'scase, R. & R. 
118 ; Manner/s case, 7 C. & P. 801. 

(d) Pagis case, 8 C. & P. 122. 
(«y Co7u>tt^s case, 2 Lew. C. C. 

per ^yley, J, 



Prove the offence of uttering, 
as tupra — that at the %amt time 
the prisoner had about him one 
or more pieces of the counterfeit 
money mentioned in the indict- 
ment. Rose, Cr. Ev. 2 ^ 352 ; 
Arch. 12 ed. 595. 

Prec. of Indict. Arch. 596; 
MaU. C. L. 445. 



See 9wpra^ as to the proof of 
uttering, etc. The statute does 
not require that an intent to pass 
the coin found upon the prisoner 
should be proved. The inter- 
pretation clause of the statute 
explains what shall be the nature 
of the possession required (a). In 
all cases where one of two per- 
sons in company utter counterfeit 



coin, and other counterfeit coin 
is found on the other, both are guilty of the aggravated offence, if 
acting in concert, and both knowing of the possession (6). 



{a) 2 Wm. IV. c. 84, g. 21, set out 
fiow. Cr. Ev. 2 ed. 361; see ixw^, 

f . 7^ and Rogers* s case, 2 Lew. C. C. 
19, 297 ; 2 Mood. C. C. 86. 
{b) OensKs case, 2 M. & Rob. 219; 



Rogers* s case, 2 Mood. C. C. 86 ; see 
the oases upon the repealed statute, 
16 Geo. II. c. 28. s. 8 ; Else*s case, 
R. & R. 142 ; Skerrees case, 2 C. & A. 
417; Rose. Cr. Ev. 2 ed. 868. 



Prove the two offences as 
directed (ante, p. 71,) — ^that they 
were committed on the same 
day, or within the space of ten 
days, as may be charged. Arch. 
12 ed. 596. 

Prec. of Indict. Arch. 596; 
Matt. a. L. 445. 



See Observations, ante, p. 69, 
as to what is an uttering, etc. 
The double uttering must be 
charged in one count of the in- 
dictment. R. V. Tandy, 2 Leach, 
835 ; see i2. V. MaHin, 2 Leach, 
293 ; 1 Buss. 83. 



Prove the previous conviction 
— ihe ideatily of the prisoner — 
the subsequent offence as may be 
diaiged ; see tupra, and ante, 
pi 69. Arch. 12 ed. 597. 

Proo. of Indict Arch, 596; 
Mm. C. L. 446. 



A second offence, after a con- 
viction, for any of the misde- 
meanours respectively mentioned 
in the three preceding cases, is 
felony. The mode of proving 
theprevious conviction is directea 
by section 9 of the statute, which 
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OITENCE. FUKIBHHENT. 

COD? OF THE H^AIM—cotUinued, 

and with or without solitary con- 
finement ; the latter qualified bj 
1 Vic c. 90, 8. 5, ante, p. 3. 
16 & 17 Vic c 99, 88. 1 & 4. 



Having in possession three 
OR MORE pieces of oonnterfeit 
gold or silver coin. (M.) 

2 Wm. IV. c 34, 88. 8, 19. 

(After a previous conviction, 
see next precedent.) 



Imprisonment for not more 
than THREE vears, with or with- 
out hard labour, and with or 
without solitary confinement ; 
the latter qualified by 1 Tie. 
c 90, 8. 5, ante, p. 3. 



Having in possession three or 
more pieces of counterfeit gold 
or silver coin, after a previous 
CONVICTION. (F.) 

2Wm.IV.c34 ss. 8, 19. 



Transportation for lipb, or 
for any term not less than poub- 
TBEN years ; or penal servitude 
for LIFE, or not less than four 
or exceeding ten years ; or im- 
prisonment for not more than 
FOUR years, with or without 
hard labour, and with or without 
solitary confinement ; qualified 
by 1 Vic c 90, s. 6, ante, p. 3. 

16&17 Vice 99, 88. 1 &4. 



Counterfeiting, etc, the copper 
coin. (F.) 
2 Wm. rV. c 34, ss. 12, 19. 



Penal servitude for four years, 
or imprisonment for not more 
than TWO years, with or without 
bard labour, and with or with- 
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EYIDBNCB. 



OBSERVATIONS. 



enacts ''that a copv of the previous indictment and con- 
viction, purporting to be signed and certified as a true copy by the 
derk of the Court or other officer having the custody of the records 
of the Court where the offender was first convicted, or by the deputy 
of such derk or officer, shall be sufficient evidence of the previous 
conviction without proof of the signature or official character of the 
person appearing to have signed the same." A conviction under the 
old law cannot oe joined with an offence under the new statute (a). 
The previous conviction must be stated with a protU patet per re- 
oordum (6) ; and the second offence must be charged to have been 
committed fdomov^, 

<a) Arch. 12 ed. 597. (i) Twnn^t ease, 1 Mood. C. C. 47. 



Prove the possession of three 
or more pieces of false gold or 
ffllver coin — ^the guilty knowledge 
—the intent to utter or put off 
the same. Boic, Cr, Ev. 2 ed. 
355; Arch. i2«d.598. 

Prec of Indict Areh. 697 ; 
Matt a E. 446. 



The nature of the possession 
required is explained by the in- 
terpretation clause of the Act, 
section 21, by which, if the 
prisoner have them '' in his peiv 
sonal custody or possession, or 
knowingly and wilfully have 
tl^em in any dwelling-house or 
other buildmg, lodging, apart- 
ment, field, or other pUoe, open 
or enclosed, either for his own use or benefit, or for that of another," 
it is sufficient. Possession by a confederate was held a possession by 
the prisoner, where it appeared that on the apprehension of the 
latter in company of the confederate, two bad shillings were found 
upon the prisoner, and sixteen on the confederate (a). As to the 
]»xx)f of guilty knowled^, see ante, p. 71. Former utterings are 
the best evidence of the intent Possession of counterfeit coin with 
intent to utter was no offence at common law (5). 



(a) Rogers i<a9tj 2 Lew. C. C U9; 
297; 2 Mood. C. C. 86; R. v. WU- 
Uamt, C. & M. 259; see also Gerish^t 
«ue,2M. &Bob.219. 



(ft) SUwarti ea$€, R. ft. R. 288; 
ffeaik*t COM, Id. 184 ; but procuring 
with that intent was a misdemeanour. 
FvlUfi't cote, B. k B. 808. 



Prove the previous conviction 
•^the identity of the prisoner — 
the subsequent offence. Hose, 
2 ed. 355 ; Arch. 12 ed. 

6oa 

Prec. of Indict Arch. 598; 
MatL O. L. 446. 



See Qbservations, supra, which 
are also applicable to this of- 
fence. 



Similar evidence as for coun- 
terfeiting the gold or silver coin; 
(ante, p. 67). Jtosc. Cr, JEV. 2 ed. 
35& 



See Observations as to the 
offence of counterfeiting the gold 
or silver coin, arde, p. 67, which 
are in the main applicable to 
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COIN OF THE B,^JM— continued. 

out solitary confinement ; the 
latter qualified by 1 Vic. a 90, 
8. 5, ante, p. 3. 

16 & 17 Via c. 99, 88. 1 & 4 



BuTiNO OB SELUNQ, or putting 
oflF counterfeit copper coin. (F.) 
2 WuL IV. 0. 34, 88. 12, 19. 



Same as for laat ofience. 



XJiTERiNa, or having in pos- 
session three or more pieces of 
counterfeit copper coin. (M.) 

2 Wm. IV. c. 34, 88. 12, 19. 



Imprisonment for not more 
than ONE year, with or without 
hard labour, and with or with- 
out solitary confinement; the 
latter qualified by 1 Vic. c 90, 
8. 5, ante p. 3. 



COIN, FOEEIGN— 

Counterfeiting toretgn (a). 
gold and silver coin. (F.) 

37 Geo. IIL c. 126, s. 2. 



Penal servitude for foue 
years. 

16 & 17 Vic. 0.99,88. 1 &4 



Importing foreign gold 
silver counterfeit coin. pF.) 
37 Geo. HL c 126, s. 3. 



or 



Penal servitude for four 



years. 
16 & 17 Vic. c. \ 



9, 88. 1 & 4. 



(a) The offence of coanterfeiting/om^ coin of copper or of any metal of 
leas value than silvery not ordered hy proclamaiion to oe current here, is of so 
unlikely occurrence, that it is deemed sufficient to notice that by 34 Geo. III. 
c. 139, s. 3, such offence is to be deemed a mitdemeanour and breach of the 
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Prec of Indict Matt, C, L, this offence. The copper coin 
447. must be in a fit state to be 

uttered, the third section of the 
Stat, ante, p. 67, as to the coining 
not being complete, applying 
only to the gold or silver coin. 



Similar evidence as for this See Observations, ante, p. 69 ; 
offence relating to the gold or and supra. 
silyereoin, ante, p. 69. 

Prea of Indict tv^a. 



Similar evidenoa as for these 
offences relating to the gold or 
alver coin, ante, p. 73. 

Prec. of Indict mtpra. 



See Observations as to the 
offence of uttering, ante, p. 71, 
and having in possession three 
or more pieces of the gold or 
silver coin ; ante, p. 73 ; and 
supra. 



Prove the coin to be counter- 
feit (see ante, p. 67,)— that it is 
made to resemble the coin of 
the foreign oountry named in 
the indictment Aosc, Cr, Ev. 
2ed.367. 

Prec of Indict MaU. C, L, 
449. 



This statute applying only to 
foreign coin "not permitted to 
be current in this realm," and 
the former statute being re- 
pealed (a), there is no statutory 
provision agiunst the counter- 
feiting of foreign coin current in 
this country by proclamation. 
By the words " not permitted to 
be coirent in this realm,'' must be understood not permitted to be 
corrent by proclamation under the great seal (6). By sect 7, a 
justice of the peace may grant a warrant upon oath, to search 
the dwellings, eta, of persons suspected of coimterfeiting foreign 
coin (c). 

(a) 4 Hen. VH. c. 18 ; repealed by (6) 1 East, P. 0. 164. 
2Wii.IV.c. 84. (c) 37 Geo. III. c. 126, 8. 7. 



Same as last precedent — ^and 
the bringing of the coin into the 
realm — the guilty knowledge 
—the intent to utter it withm 
the realm or the dominions of 
the same. Boec, Cr, Ev. 2 ed. 
357. 

Prea of Indict Matt. C. X. 
450. 



See the Observations, ante, 
p. 71. Collecting the counter- 
feit monies of foreign countries 
from tlie vendors in this ooun- 
try, is not a bringing into the 
realm within this sect 1 East 
P. C. 177. 



peace, and to be puniahed for the first offence with imprisonment not exceeding 
OBE year, and for the second oflfenoe with penal servitude for POUB years. The 
evidence will be similar to that directed supra, and the indictments also may be 
ratdily framed from the precedents referred to. 

H 2 
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0FPE2TCK. 

COIN, FOREIGN— «wrftfw««rf.» 

UTTERuro (a) foreign ffold or 
flUver ooimterfeit coin. (M.) 

37 G«o. m., c. 126, 8. 4. 



Second offenoe. (&f .) 



Third ofEence. (F.) 

Not triable at Quarter Se»- 

SlOllfl* 

5 & 6 Vic c. 38, 8. 1. 



PUinSHMENT. 

Impriaonment for six monthn, 
and sureties for six months, to 
be oompnted from the end of 
the first six months ; with or 
without hard labour. 3 Geo. IV. 
c. 114. 

Xmprisonment for two yean, 
and sureties for two yesrs, to 
be computed from the end ^ 
the first two years; with or 
without hard labour, by 3 Geo. 
IV. c 114 . 

Transportation for litb, or not 
less tlum FOiTBTBiEN years; or 
penal servitude for lhv, or for 
not less than four or more than 
TEN years; or imprisonment, with 
or without hard labour, for not 
more than four years. 
2 Wm. rv. c 34, 8. 1 ; and 
16 & 17 Via c. 99, 88. 1 & 4 



COINING TOOLS. 

Making or mending, or h^vin? 
in possession coining toom. (F!) 

2 Wm. IV. c 34, ss. 10, 19. 

Not triable at Quarter Ses- 
sions. 
6 & 6 Vic. c. 38, 8. 1. 



Transportatfon for Lins, or 
for any term not less than pour- 
teen years ; or penal servitude 
for LITE, or for not less than four 
or more than ten years ; or im- 
prisonment for not more than 
FOUR years, with or without hard 
labour, and with or without 
solitary confinement; the latter 
qualified by 1 Via c. 90, s. 5, 
a'BUy p. 3. 

16 & 17 Vic. c. 99, 88. 1 & 4 



(a) By sect. 6 of this statute, having in possession, without lawful excusey 
more than/i;« pieces of such coin, is made punishable by summary oonyietioo 
before a justice of the peace : set out Boso. Cr. Ev. 2 ed. 868k 
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BVTDENCK. 

lilar evidence as for the 
ing of counterfeit gold or 
■ coin of the realm, ante, 
Rose. Cr, 2 ed. 467 ; 
7 ed. 614. 

K5. of Indict Arch, Id,; 

C, L, Indictments for a 
d or third offence may be 
ly framed from the preoe- 
referred to, wnJte^ p. 73, 



OBSERVATIONS. 

See Observations as to the 
uttering coimterfeit coin of the 
reahn, ante p. 7i. A certificate 
of former conviction frx>m the 
derk of assize, or clerk of the 
peace, is made evidence by the 
6th sect of the statute. 



)ve the making or mend- 
or be^nning to make or 
, or the buying or selling, 
le knowingly and without 
e having in custody or 
gsion (a) the particular 
ig tool specified in the in- 
tent — that the instrument 
estion is the one described 
e indictment and included 
3 statute — and in addition, 
3 tha making, etc> of any 
or coUar is charged, proof 
be given that the ^efen- 
knew the instrument to be 
ed and intended for the 
ing of coin round the edge. 
Cr. 2 ed. 369 ; Arck, 12 
•9, 600, 601. 

ic. of Indict Ariik,, Id. 
a L. 448, 9. 



\qq arUey p. 75 ; and see JRoger^s 
Mood. C. C. 608, as to posses- 
' confederate ; and also 0eruh*8 
M. & Bob. 219. 



As to venue, etc, see cmte, 
p. 66^ n. By the sect, a lawful 
excuse, if any, must be proved 
by the defenaant What shall 
be deemed a having in custody 
or possession" is directed by the 
2l8t sect, of the statute. It is 
sufficient if the tools charged in 
the indictment be such as will 
impress "any part or ^>arts of 
both or either of the sides " of 
any of the Queen^s current gold 
or silver coin (6). As the sect, 
divides the coining instruments 
into those upon which there 
shall be "maae or impressed," 
and those "which will make or 
impress" the figure, etc., of 
botii or either of the sides of 
the lawful coin, it is sufficient 
to describe such instruments 
either way, though more accu- 
rate to describe uiem according 

(b) Foster's case, 7 C. & P. 496 ; 
see the ruling by Fattison, J., on a 
previons indictment against the same 
party, Id. 494, 
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COINING TOOl^-ixnUmwecL 



TmnSBSMXST. 



CoNVEYrKG CoiNIVO ToOLS 

AND Coins, oat of the Mint (F.) 

2 Wm. lY. c. 34, 88. 11, 19. 

Not triable at Quarter Sea- 
siona 

5 & 6 Yic. a 38, 8. 1. 



Transportation for life, or for 
any term not less than fourteen 
years ; or penal servitude for life, 
or not less than four or more 
than TEN years ; or imprison- 
ment for not more than foijb 
years, with or -without hard 
laboux^ and with or without 
solitary confinement ; the latter 
qualified by 1 Vic. c 90, s. 6, 
arUe, p. 3. 

16 & 17 Vic c. 99, ss. 1 & 4 



OF- 



COMPOUNDING 
FENCES, (a). 

Compounding felonies. (M.) 
Com. Law. 



Fine and imprisonment. 
See 1 Hawk. c. 69, s. 6, etc. 



(a) Compounding information on penal ert;atutes is a misdemeanour at 
common law (i). A punishment for tnis offence was provided by 18 Eliz. o 6^ 
8. 4, sinoe altered by 56 G^. 111. c. 1, s. 88, which imposes fine and imprison- 
ment, or both, as the Court shall think fit. The statute of 18 Elix. o. 5, s. 4, 
does not extend to penalties recoverable only before justices It is not 
necessary to bring the case within the statute, that there should be an action or 
other; proceeding pending A mere threat to prosecute for the recovery of 



■8 



») 4 Bl. Com. 186. 

chip's com, 1 B. & Aid. 282. 



(») QoOe^t case, R. & R. 84. 
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EVIDENCE. OBSERVATIONS. 

to their actual use (c). Though machinery be used to force the coin 
through the collar marking the edge, the latter is an instrument 
within the Act {d). If the mstrument will impress a resemblance in 
point of fact, such as will impose upon the world, it is sufficient to 
meet the words, "fiffure, stamp, or apparent resemblance and it 
is not essential to show that money was actuidly made with the 
instrument in question (tf). The proof of guilty intent in the making, 
etc., or having in possession (/) the ooimng tools first described in* 
the section is obviously uimecessary, the fact of the instrument 
bearing the resemblance of the current coin being necessarily 
evidence of such knowledge ; but, as noted under the head of 
evidence, this is required where the making, etc., of any " edger *' or 
" collar*' is charged ; and so also as to any " press for coinage, or any 
cutting-engine for cutting by force of a screw ; " these being instru- 
ments used in certain trades, the Legislature has required proof of 
guilty knowledge (^}. ■ 

{c) Lennard^i catefXlueiRfAit 85; 1 U) Ridgeleifs ease, 1 East^P. C. 
East, P. C. 170, iinder the .fonuer 171 ; 1 Leach, 189. 
statute, but still applicable. (/) See ante, p. 71 ; and Rogert's 

ease, 2 Mood. C. C.^508. 
Moor^s case, 1 Mood. C. C, (g) See BeWs ease, 1 East, P. C. 

169: Fost 430. 



Prove the tool, or article 
diarged, to have been in the 
Mint — if a tool, that it was used 
in coining — that the defendant 
conveyed it out of the Mint. 
Arch. 12 ed. 602. 

Prec. of Indict Arch, 599; 
Matt, a Z. 449. 



As to the venue, etc., see antey 
p. 66, n. Proof of lawful authority 
IS by the 11th section of the 
statute thrown upon the de- 
fendant 



Prove the felony to have Where a man either takes 
been committed — that A. R back the goods, or receives 
received the money stated, or other amends, on condition of 
some piurt of it, on the under- not prosecuting, this is a mis- 
standing that he would not fur- demeanour (a). An agreement 
ther prosecute — the &ct that to put an end to an indictment 
(a) 1 Hawk. o. 59, s. 5; 1 Russ. 210. 

penaltiee, not amounting to an ofifenee at conunon law, is punishable by the 
statute (*) * " ' " " ^ " 

the penalt; 

whole pena— ^ , , 

the 18 Eliz. o. 6, although in fact no offence liable to a penalty has been com- 
mitted by the person from whom the money, is taken (7). 

(♦) Southerton's ease, 6 East, 126. n)Besfs case, 2 Mood. C. C. 125; 

M 1 Salk. 30 ; 2 Hawk. 279. 9 0. & P. 868. 

(«) 4 Bl. CJom. 136, n. 3. 
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OFFENCX. FUKlSHMEirr. 

COMPOUNDING OFFENCES— <Jon<wmt 



Taking a reward for the re- 
covery of stolenproperty. (F.) 
7 & 8 Geo. IV. c. 29, ss. 4, 68. 

Not triable at Quarter Ses- 
siona. 6 & 6 Yic. c. 38, s. 1. 



Transportation for lifb, or for 
any term not less than pourtekn 
years ; or penal servitude for 
LIFE, or for not less than foub 
or more than ten years ; or im- 
prisonment for not more than 
FOUR years, with or without 
hard labour, and with or with- 
out solitary confinement; the 
latter qualified by 1 Vic. c., 90, 
s. 6, anttf, p. 3 ; and if a male, 
to be once, twice, or thrice 
publicly or privately whipped, 
m addition to the imprisonment^ 
if the Court shall thmk fit 

16 & 17 Vic. c. 99, as. 1 & 4 



CONCEALING the Birth of a Child. — (See title Murder). 



CONSPIRACY— 

To charge another with crime, 
either from malice or for the 
purpose of extorting money, see 
p. 86, n. ; to injure in any other 
manner a third person or bodj 
of men, see p. 86, n. ; to commit 
an illegal offence, see p. 87, b. ; 
to do an act to prevent the course 
of justice, see p. 87, n. ; to effect 
le^ purposes by unlawful 
means, see p. 87, n. ; by journey- 
men to raise wages, see p. 87, n. 
CM.) 



Fine or imprisonment, or 
both. 

The Court may add hard 
labour for the whole or any part 
of term, in conspiracies to cheat 
or defraud, or to extort money 
or goods, or falsely to accuse of 
any crime, or to obstruct or pre- 
vent, or perplex or defeat the 
course of justice. 

14 & 16 Vic. c. 100, s. 29- 
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EVIDENCE. 

be has not since prosecuted. 
Arch. 12 ed. 669. 

Prec. of Indict. Arch, 669; 
Matt, a L, 460. 



C<>U%ni Y, BlarUern, 2 Wils. 



OBSBRYATlOyS. 

for a misdemeanour is unlaw- 
ful (6), unless it be with the con- 
sent of the Court (c). Where 
after an alleged compounding, it 
appeared that ihe piu-ty charged 
had afterwards prosecuted for 
the felony to conviction, an 
acquittal was directed {d), 

(c) 4 Bl. Com. 863 ; BteUy v, 
WiTbsfield, 11 East, 46. 
id) Stone's can, 4 C. & P. 879. 



Prove that the property men- 
tioned in the indictment was 
stolen or obtained as therein 
stated — ^that the defendant re- 
ceived the money or reward from 
A. R, or some person on his 
behalf, upon the pretence or 
account stated. Bosc, Cr, Ev, 
2 ed. 363 ; Arch, 12 ed. 670. 

Prec. of Indict. Arch, 669 ; 
UqXU a L, 451. 



Under the repealed statute (a), 
which was similar in its provi- 
sions to the present section, it 
was made aquery whether, where 
the principal offender was dead, 
and had never been convicted, 
a party could be prosecuted 
under that statute (6). It was 
holden an offence under that Act, 
where a man took money under 
of helping to stolen 



pretence of helninff to 
goods, thoufi;h he nadno acquaint- 
ance with the felon, and did not 
pretend that he had, and though he had no power to apprehend the 
kon, or to restore the coods, and they never were restored (c). 
Advertisinq a reward for tne return of property stolen or lost, and 
using woras purporting that no questions wiU be asked, etc., is an 
offence made nable to the forfeiture of fifty powndsy to be recovered 
action of debt (eQ. 



(a) 4 Geo. 1. o. \\, s. 4. 
(J) Drinkwater*t case, 1 Leaoh, 16 ; 
2East, P. C. 770. 
(c) LeadhiUei'9 ease, 1 Mood. CO. 



76. R. V. PoMcoe, 1 Den. C. C. 466, 
S. C. T.&M. 141. 

(d) 7& 8 Geo. IV. c. 29, 8. 69; set 
out, Arch. 12ed. 668. 



Prove the conspiracy, as stated 
in the indictment, and in the 
first instance this may be by 
general evidence (a) ; the fiwjt of 
conspiring from the circum- 
stances from which it may be 
infemd {b) — that the parties 

(a) Queen's case, 2 B. & B. 810 ; 
R, r. Hammond^ 2 Eep. 718; see 
\ 1 East, P. C. 96. 

{h)R, V. Parsons, 1 W. Bl. 892; 

V Mwnky*s case, 8 C. & P. 297 ; Cop^s 
r ftwe, 1 Str. 144 ; 2 Ruas. 671. 

V (e) 1 Hawk. c. 72. a. 8 ; A v. Scott, 
f 8 £br. 1262; 12 Mod. 262. 



A conspiracy must be by two 
persons at l^t ; one cannot be 
convicted of it unless he has been 
indicted for conspiring with 
persons unknown (c) ; but one 
person alone may be tried for a 
conspiracy, provided the indict- 
ment charge him with conspiring 
with others who have not 
appeared (cQ, or who are since 
dead («) ; and so also where the 

(d) R, V. Kinnersley, 1 Str. 198. 

(e) R, V. NichoU, 2 Str. 1227 ; 12 
East, 412, n. 
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OFFENCE. PUNISHMENT. 

CONSPIEACY (a).— cow^inwrf. 

Not triable at Quarter Ses- 
sions, except where the offence, 
if committed by one, is within 
their jurisdiction. 

5 & 6 Vic. a 38, a. 1, 



' (a) V&nue — trial — indictfMTU,]-— The venue may be laid in any county in wlii«b 
an act was done by any one of the conspirators in furtheranoe of the comm<m 
design (}). It has* been holden that the Quarter Sessions have jurisdiction of 
conspiraoy'C^). Whether the conspiracy be to charge a man with criminal acts, 
or such as 'affect his reputation only, it is sufficient to lav the offence to be an 
unlawful conspiracy The indictment must, in the first place, charge the 
conspiracy, la. stating the object, the same certainty is not requk>ed as in an 
indictment for the offence, etc., conspired to be committed; thus, for a 
conspiracy- to de&aud a. person of goods, stating diem as " diren ffoods," has 
been holden sufficient (*) ; " by indirect means," to prevent one H. B. from 
exercising the trade of a tailor, was held mod without statins the mode (^) ; but 
a conspiracy to defraud the creditors of W. E. is too generu (*). It is usual to 
set out the overt acts, but this is not essentially necessary, as the oonspiraoy is 
the offence (^). But where the act of conspiring only becomes illegal from the 
means used to effect the object, the illegality must be expkaiiMd by proptf 

0) Britac^t can, 4 East, 164 ; 1 Salk. (*) JR. r. Eeclet, €i a?., 1 Leaeh. 274; 

174. 18 East, 280, n. ; 2 Russ. 668. 

{^l RispaVt case, 3 Burr. 1320 ; 1 W. , (') Fowle's case, 4 0. & P 5M j sje 

Bl 368 Jttchardson's cote, 1 M. & Bob. 

(») Rispaet ease, tupra. n) See cases referred to, ante, 8« 

JB, V. Feck, 9 Ad. & Ell, 688. 829. ^ - » 
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SVIDENCB. 

d were members of the same 
)iracy, after which the overt 
of any one in furtherance of 
x)mmon design is evidence 
ist all (a) — ^an overt act in 
ounty in which the venue is 

after which overt acts of 
same or other conspirators, 
»agh in other counties, may 
ven (ft). Rose, Cr, Ev, 2 el 

Arch, 12 ed. 769. 

ec. of Indict. Arch. pp. 755, 

Matt. C, L, pp. 451, 457. 



OBSERYATIOKS. 

other defendant has pleaded, and 
is alive, but has not been ^ed, 
and though it is possible he may 
afterwards be acquitted (c). A 
man and his wife cannot be in- 
dicted for conspiracy, as they are 
in law one person Id) ; but a 
husband, wife, and aervants 
may (tf). A wife of one conspi- 
rator may not give evidence 
either for or against others 
jointly indicted (/). As the con- 
spiracy is the gist of the offence, it 
is complete though no act be done 
{g) ; but it 



m consequence [^g) ; but it is 
wise if the prosecution be by action (^). An act which may be 
innocently oy individuals separatdyy becomes an offence wnere 
al meet for uie same purpose ; as for instance, a journeyman 



R, V. Sidfiey, 8 St. Tr. 798 ; R, 
rd LwhU, 9 St. Tr. 690, etc. ; 
tf'* case, 1 Eaat, P. C. 60 ; A 
6T. B. 527; 11 East, 584; see 
k. Ev. 2ed. 235, 6, 7; Phill. Ev. 
210 ; 2 KuBs. 572 ; Whiiihead^a 
I Dow. & B^, N. P. 61 ; Huwet 
( B & A. 577. As to the admia- 
18 evidence, of letters, papers, 
ritings, see Bosc. Cr. Ev. 2 ed. 
,8,9. 

3. V. Bownes, 4 East, 171, n. ; 
),22. 

Jook^t case, 5 B. & C. 538 ; 7 B. 
78. 



(d)l Hawk, supra, 

ie] R. y. Cope, et al. 1 Str. 144. 

(/) R. V. Locker, 5 Esp. 107 ; R. v. 
Serjeant, B. & M. N. P. 352 ; and see 
R. V. Frederick, 2 Str. 1094 ; Aroh. 
12 ed. 227. 

(ff) 1 Hawk. c. 71, s. 2 ; Besfs ease, 
2 Ld. Bavm. 1167 ; Sprag^s case, 2 
Bnrr. 998; RispaTs case, 3 Burr. 
1321; 2 Buss. ; Gilts case, 2 B. 
& Aid. 204 ; Seward's case, 1 Ad. & 
Ell. 706 ; Richardson* s case, 1 M. & 
Bob. 402. 

(A) 1 Ld. Baym. 378. 



ents and established by proof (^). Where the counts were framed in a 
1 form, a Judge, after consultmg several of his brethren, ordered a 
liar of the ohiurges, giving the same information as would be afforded by 
al count, to be given to the defendant ; but the particular waa not to 
;he specific acts chaiiged, nor the time and places where they were 
I to nave occurred Where the indictment is for a conspira<nr to 
a man with an offence, it is not necessary to aver that he is innocent 
> law will presume that until the contrary appear 0^); so where the 
ante were mdicted for a conspiracy in producing a false certificate of 
s of peace, in order to influence the judgment of a Court, it was holden 
seasary to aver that they knew it to be false ; it was sufficient that they 
o certify the fact as true, without knowing it to be so (}'). And where 
>iraoy to procure a marriage by threats and menaces was charged, it was 
not neoessary to aver that the marriage was had against the consent of 
■ties, tlK>ugh that &ot must be proved C). Conspiring to charge with 



Rum. 669; FowWs eon, 1 
C. 461 ; Seward's case, 1 Ad. 

706; 3 N. & M. 567: -R. v. 
) Ad. km. 686 ; 1 P. & D. 
B Ford's case, 1 N. &M. 777 ; 
r. Ev. 2ed. 867,877 ; R. v. 

1 Stark, m. 



(9) Per littledale, J., Mamilton's 

7C.&P.448. 
(I®) Kinnersle^s case, 1 Str. 193. 
(11) BesCs case, ISalk. 174; Sprag^s 
ease, 2 Burr. 993. 
(") R, V. Mav^, 6 T. B. 619. 
Faekhousfts case, 1 East, P. C. 

462. 



86 

OFFENCE. FUKISHMENT. 



crime.} — A conspiracy to charge a man falsely with an offence, whether 
temporal or spiritual, is an indictable offence (}*) ; but seversd persons may meet 
together, and consult to prosecute a guiltjr party, or one against whom there are 
reasonable pounds of suspicion (**). To injure a third person, or body of men, 
or the pMic.] — A conspiracy to impoverish A. B. a tailor, and to prevent him 
by inoirect means from carrying on his trade ; to impose pretended wine 
upon a man as for true and good Portugal wine, in exchange for goods (^'^) ; to 
go to a theatre with a settled intention of hissing an actor, or damning a 
piece (18) J to combine to marry a girl to get her fortune (i^) ; to seduce a 
girl ; to charge a man as uie reputed fether of a bastaM ; to procure 
Kilse reputation as men of property in order to defraud tradesmen C*^) ; by a 
man and woman to marry in the name of another, for the purpose of raising a 
specious title to the estate of the person whose name is assumed (^) ; to marry 
by sinister means a pauper of one parish to a settled inhabitant of another (^) ; 
to defraud the public by issuing and negotiating bills in the name of a 
fictitious and pretended banking firm (^S) ; to prevent open competition at an 
auction sale (^) ; to raise the price of the public funds by false rumours (as 
being a fraud upon the public) (^) ; to impoverish the farmers of the excise 
(as tending to mjure the revenue of the crown) (^) ; to obtain money by 
procuring from the Lords of the Treasury the appointment to a place in the 

(W) Besfs ease, 2 Ld. Baym. 1167 ; 1 Hawk. o. 72, s. 2. 

1 Salk. 174 ; 2 Buss. 665. (») H., v. Roberts, et al, 1 Camp. 

f w) 1 Hawk. c. 72, s. 7 ; 2 Buss. 899. 

666. («) R, V. Taylor, etal.l Leaoh. 47. 

(W) Ecdei^s case, 1 Leaoh, 274 ; 3 («*) TarraTifs case, 4 Burr. 2106 ; 

Doug. 337. fferberfs ease, 1 East, P. 0. 461 ; 

(17) R. V. Macarty, et al. 2 Ld. Compton's ease, Oald. 246 : Seward^s 

Baym. 1179. case, 1 Ad. & Ell. 736 ; 8 N. & M. 

m Clifford V. Brandon ; per Lord 667. 

Ellenborough, 2 Camp. 369 ; 6 T. B. (») R. v. Hevey,let al. 2 East. P. C. 

628. 856. 

8 V. & B. 173 ; Wakejield's case, (W) Levi v. Led, 6 C. & P. 240. 

(Murray's ed.) ; 2 Deao. Ab. C. L. 4. {^) Be Berenge^s case, 8M. & S. 67; 

(»») Lord Orey's case, 3 St. Tr. 619; see Crowtherv. Hopwood, 8 Stark. 21. 

1 Eart, P. C,;460; R, v. Mears, 2 {}^) Starlinds ease, 1 Sid. 174; 2 

Den. C.C.79. Buss. 559. 
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E^IDBNCE. OBSEBYATIONS. 

may insist on his own wages being raised, but if sevend meet for 
the same purpose it is a conspiracy (t) ; and though an individual 
m&y hiss at a theatre, yet if several conspire to do this, it is indict- 
able {k) ; and it seems if several persons concur in the act, they are 
all gmlty of conspiracy, notwithstanding they were not previously 
aquainted with each other {1). A conspiracy to commit a civil 
trespass (m) ; or to exonerate a parish from a prospective burthen of 
maintaining a pauper not at the time chargeable, and to throw the 
burthen upon another parish, by means not imlawful (n) ; or to 
deoriye a man of an office under an illegal trading company, is not 
inoictable (o). And associations to prosecute felons, and even to put 
laws in force against political offenders, are lawM (j>). As to the 
mue, trialy indictment^ etc., see p. 84, n. 

{%) Mawbe^s cote, 6 T. R. 636 ; com (m) R, y. Turner, 18 East, 228. 

0/ tA« Journevmen TailoTi ^ Cam- i^s Seward't ecue, 8 N. Jt M. 667 ; 

®276 ' ^ ^ * ^* 

(k) AMn,l cited iQ Mawbejfi can, W ^r^Mon's coie, 1 Camp. 649. 
M0ro. {jp) R. y. Murray, et al, per Abbot^ 

(0 Per Lord Mansfield, eate of pHr C. J., Matt. C. L. 90 ; see 1 Hawk. 

Joww in K. B. ; 1 Hawk. c. 72, c 72, s. 7. ; 2 Buss. 666. 

Oittoms(**); to attempt to force the East Tndia Company to grant an 
additionfd allowance to its officers, by a number of combined officers resignin^j: 
their commissions (as tending to msurreotion) (^) ;^ to preyent the burial of a 
corpse, though for the purpose of dissection ('^) ; in these seyeral instances it 
has been hoiden an indictment for a conspiracy, wiU lie. And so it seems for 
eombuung to cheat and defraud a man by selling him an unsound horse (V). 
Conspiraey to commit an illegal offence,] — A conspiracy to oommit a felony 
or misdemeanour (") is indictable ; so to commit a riot To prevent tke 
eoune of ^^ftee.]-— Where seyeral persons conspired to procure others to rob 
one of them, in order, by conyicting the robber, to obtain the reward then giyen 
^ statute in such case, nnd the party who accordingly committed the robbery 
was afterwards conyicted and actuidly executed, these persons were indicted for 
the conspiracy and executed So also a conspiracy by certain justices of 
the peace, to certify that a highway was in repair, when it was not, was hoiden 
indictable C). A conspiracy to dissuade witnesses from giying eyidence ('^), 
or to tamper with jurors, is an offence C*) ; so also is a conspiracy to prevent a 
prosecution for felony To ^ect Ugai purposes by unlawful means.'] — As 
to let lands of ten pouncb a year yalue to a poor man in order to get him a 
nttlement, or to send a woman big of a bastard child into another pcuish to be 
dfifiyered tiiere, and so to charge that Dariah with the child ; these are indict- 
able crimes (^). Bv worimen,'] — Though eyery man may work at what price he 
pleases, yet a combination not to work under certain prices, is an indictable 

(») PoUman's case, per Lord EQen- CO 1 Hawk. o. 21, s. 16 ; see also 

boroqgh, 2 Camp. 229. Bushel y. BarreU, By. & Man. N. P. 

(») Vertut y. Lord Clive, 4 Burr. C. 484. 

2472. (») 1 Saund. 800; Joli^^s case, 

(") Titun^s ease, cited 2 T. B. 784 ; 4 T. B. 286. 

S Chit C. L. 86. (») Per Lord Eldon, Clartdge y. 

2 B. Jfc A 204^ 1 Stark, 402. ffoare, 14 Ves. 66. 

A T. PoUman, et al. 2 Camp. (") Per Cur. ; Edwards's ease, 8 

Mod. 321 ; and see Journeymen 

^) 2 Buss. 560 : 2 Chit C. L. Tailors of Cambridge, 8 Mod. 11 ; 

606, D. 1 Leach, 88; 8 Burr. 1439 ; 1 Wils. 

MacdanieVs case, 1 Leach, 46; 41 ; Bests case, 2 Ld. Baym. 1167 ; 

Tost 180. 6 Mod. 86 ; 2 Bttss. 668 ; EccMs case, 

Mawbetf0 easej 6 T. B. 619. 1 Hawk. c. 72, s. 8, n. 1 Leach. 276. 
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OFFBNOB. PUNISHHKMT. 

CONSTABLK— (See titles Bribery, Escape, Extortiok, Offices.) 
CUSTOMS.— <See titles Assault, Ekbezzlement, n. Shuooliko.) 



DEAD BODIES— 

Digging up and carrying Fine or imprisonment, or 
away. (M.) both. 
Com. h\w. 



offence {*^) ; so also a combination to prevent the workmen employed by certain 
persons m>m continuing in their employ, and to compel the masters to discharge 
those workmen {*^) ; or to {>reyent the masters taking any apprentices (^). If the 
masters of workmen combine together to lower we rate of wages, they also 
(") PerLordMan8field,^cc/ea^*ca«, («) Bykerdike*s ease, 1 Mood. & 
atUe, , Rob. 179. 

FerguBon'i ease, 2 Stai*k, 489. 



KVIDENCB 
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Ofi8SRyATION& 



ve that the defendant dtig 
e body, and removed it; 
lightest evidence of re- 
ts sufficient — or, after 
Lg that the body was in- 

as mentioned in Hie in- 
3nt, show such circum- 
8 as will enable the jury 
er the defendantfs guilt; 
it the body was subse- 
ly found in his possession. 
Cr. Ev. 2 ed. 380; Arch, 

749. 

e. of Indict Arch, 748; 
a L, 431. 



A body which cannot be recog- 
nised, should be described as that 
of a person, to the jurors afore- 
saidl unknown (a) ; and if it be 
doubtful from whence it was 
taken, a count should be added 
accordingly (6). It is an indict- 
able offence to steal a dead body, 
though for the purposes of science 
; or to dispose of for gain {d). 
The preventinff a dead body from 
bein^ interred has been also 
considered an indictable offence ; 
as where a master of a work- 
house^ a servant, and another 
person, were indicted for a con- 
spiracy to prevent the burial of 
on who died in a workhouse {e) ; so also, if any nuisance arise 
the non-interment of a dead corpse, through the neglect or 
1 of the parochial priest or minister, whose dutv it is to per- 
>he office of the bunal of the dead, he is punishable by inoict- 
>r information {f). To bury a dead body after a violent death, 
the Coroner has sat upon it, is punishable as a misde- 
»ur {g). If a dead body in a prison or other place, upon which 
[uest ought to be held, is int^ed, or is suffered to lie so long 
become a nuisance before the coroner has viewed it, the gaoler 
mship shall be amerced (^). Professors of anatomy and other 
IS dmy licensed, are not liable to be* punished for having in 
possession human bodies according to the provisions of the 
e (i). Provision is made by statute for interment of dead 
I cast upon the shore {k). To leave the corpse of one for whom 
ifendant is bound to give Christian burial, as a wife or child, 
ied, is an indictable misdemeanour, if he is shown to be able 
vide for such burial if). 



irch. 12 ed. 748. 

IHUe'i cote, B. & B. 866, n. ; 

. 416. 

jynfCt ease, 2 T. B. 733; 1 
97 ; see also Cwndick'a case, 
& By. N. P. C. 13. FMii2&3 
IV, c. 76, which regulates 
; of anatomy. 
TUl^s case, ante. 
Zounds case, cited 2 T. B. 734. 



(/) Per Abney, J., Aiidrvm v. 
Cawikome, Willes, 637, n. 

(g) ClarVs case, 1 Salk. 377 ; Anon. 
7 Mod. 10. 
(A) 2 Hawk. c. 9, s. 23. 
(*) 2 & 3 Wm. IV. c. 75, s. 10. 
l^) 48 Geo. III. c. 76. 



(0 R, 
T. & M. C, 



Vann, 2 Den. C. C. 826. 
C. 632. 



jle to be punished for a conspiracy (**). For the statutory provisions 
tent in force regarding combinations by workmen, see 6 Geo. IV. c. 29. 
ts, in pursuance of such combinations, are punishable by 9 Gko. IV. 
L 26, anU, p. 36. 

(*♦) HammoT^s ease, 2 Eap. 720. 
I 2 
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OFFEVCB. PUmSHXENT. 

DEEB-EEEPER— {See ttOe AflSATTLT, anU, p. 38.) 
DEEB STEALING, or Injury.— (See title Labceztt.) 
DISOBEYING OBDEBS.— (See title Ordsb&} 

DISOBDEBLY HOUSES— 
Keeping a Bawdt-hotjsb. (M.) Fine orimpriflonment,orbotli; ~ 
25 Geo. IL 0.36,8. 8. and^^y 3 Geo. IV. a 114, ha«i 



Keeping a common Gamingh Una or imprisonment, or botb; 
HOUSE. (M.) and by 3 Geo, IV. c. 114, liard 

25 Geo. IL c 36, s. 8. labonr. 

As to a CocK-prr, see Obser- 
vations, infra. 



JCVlDJfiNCEf 



OBSSRYATtoyS. 



re that the house was let 
9 purpose mentioned, or 
room or rooms in it — 
be defendants ''acted or 
d as master or mistress, 
persons having the care. 



By section 10 of the statute, 
no indictment shall be removed 



ment, car management^ (a) 
house in question — ^the 
m of the house as laid. 
, Cr.Ihf,2 ed.744; Arch, 
719. 

. of Indict Arch. 718; 
I L. 463. 



by certierari ^unless on the part 
of the Crown) (6), but the same 
shall be tried at the sessions or 
assizes where it was preferred, 
unless the Court shall adjourn 
the same. By section 9, an in- 
habitant or parishioner may givQ 
evidence upon a prosecution for 
keeping such house. And by 
68 Geo. ILL c. 70, s. 7, any two 
inhabitants of the narish or 
place, paying soot ana lot, may 
give notice to the overseers and 
constable, of a disorderly house, 
3 overseers and constable shall be bound over by a justice to 
ite. A married woman may be indicted with her husband for 
fence (c). And a lodger, who keeps only a single room, is 
ble for keeping a bawdy-house (cQ. If unknown persons are 
to have ^^uented the house, conducting themselves in a 
rly manner, it will maintain the indictment («). 

bis is made suffident by the (d) PienoiCs case, 2 Ld. Baym. 

ion of the statute. Ild7. 

V. Davies, 5 T. R. 62ft (e) Janton v. Stuart^ 1 T.^ R. 764 ; 

tUiams's cote, 1 Salk. 888 ; 1 Buss. 802. 
m. See 1 Hawk, 0. 74, B. 1. 



5 evidence as for keep- 
bawdy-house. In de* 

f other evidence that the 
or place is a common 
:-house, prove that it is 
' used for playing therein, 
it a bank is kept there by 

more of the players ez- 
ly of the others — or that 
tnces of any game played 

are not alike favourable 
ihe players, including the 
or other person by whom 
le is managed, or a^^ainst 
he other p&yers st^e or 

6 9 Vic c 109, s. 2. 

^$ cote, 1 B. & C. 272 : 
3yd, J . : "it would hare beeu 
merely to have alleged, that 
dant kept a oommon gaming- 



See Observations, supra — all 
of which are applicable. Keep- 
ing and maintaming a common 
gaming-house, for lucre and 
pdn, and causing and procuring 
idle and disorderly persons to 
come there to play at rouae et 
noir, and permitting the said idle 
and evil-aisposed persons to re- 
main playing at the same game, 
for divers large and excessive 
sums of money, is a sufficient 
statement of an offence indictable 
at common law (a). After an 
indictment has been preferred by 
a private prosecutor, the Court 

house." See MatoiCa case, 1 Leaoh, 
548 : see also Taylor's case, 8 B. & 
502. 
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OFFENCE.. TVSIBEMEST, 

DISORDERLY HOUSES— ccmiinwerf. 



DISTURBING PUBLIC Fine of Forty Pounds on 

WORSHIP of Protestant Dis- each defendant See fftU>^8 case, 

senters. (M.) 6 T. R 642. 
56 Geo. Ill c. 166, s. 12. 

Triable only at General or 
Quarter Sessions, unless removed 
by oertiorarL 



DOG STEALING- 

Stealing any dog, after a pre- 
vious CONVICTION before two 
Justices for the like offence. (M.) 

8 & 9 Vic. 0. 47, 8. 2. 



Fine or imprisonment, not 
exceeding eighteen calendar 
months, with or without hard 
labour, or both. 



By 8. 3, any person knowingly being in the possession of stolen 
dogs, or the slans thereof; or, by s. 6. taking a reward under pre- 
tence of recovering stolen dogs, shall be guilty of a misdemeanour, 
and punishable accordingly. 



(VicLf title NtriSANCS.) 
DWELLINa-HOUSE.-<FMi, titUa Bcrglary, LABCBinr.) 



I 
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EVIDENCE. OBSERVATTONS. 

of Indict. Arch, 12 ed. will allow any other person to go 
ttt, C, L, 464. on with it, even against the con- 

sent of the prosecutor (6). It 
seems the keeping of a cock-pit 
ly an indictable offence at common law, but such places are 
ed gaming-houses within the statute 32 Hen. YIIL c 9 {c). 
Wood's ease, 8 B. & Ad. 657. {e) 1 Hawk. o. 92, 8. 92. 



that the place of meet- 
certified and registered 
d, which maybe done by 
L of the peace producing 
etc., in which the same 
stered, or perhaps by an 
d copy of the registry — 
irbance as stated in the 
snt. Eo9C. Cr. Ev.2edL 
-ch. 12 ed. 760. 
of Indict Arch, 749; 
Zw464. 



Q of foreign Luthexans 
<fy Where, in a contest 
-house, one derk pulled 
lO be a disturbance within 

Qeo. Ul, o. 82, s. 10. 

V. ffube,etaL5 T. B. 542; 

dUy, 4 M. & S. 508. 



A similar provision is made 
with respect to Catholic chapels, 
but imposing a penalty of twenty 
pounds for the offence (a). By 
this section of the statute, the 
offence may be tried at the 
sessions, or in the King's Bench, 
or at the assizes, if removed by 
certiorari from the sessions (6). 
It is necessary that the place 
should be certified, but it is im- 
material whether the officiating 
minister has qualified according 
to the statute or not (c). A con- 
is within the protection of the 
for the situation of a derk to a 
the other from the desk, it was 
the statute (e), 

(c) M. ffWfe, etal. Peake 1321 
4) lb. 



id) 

ie) lb, 



the previous conviction 
»py of such conviction 

by the proper officer of 
rt, or proved to be a cor- 
fj^ as directed by 7 & 8 

c.29,s.74. The identity 
locnsed — ^the larceny of 

and in whom the pro- 
Arch, 12 ed. 28a 
jf Indict Arch. 2S4, 



8 & 9 Yic. e. 47, s. 1, repeals 
7 & 8 Geo. lY. c 29, s. 31, only 
so far as it relates to dogHBtealing. 
It does not repeal the mode of 
proving a previous conviction as 
directed by s. 74. 
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OFFENCE. 

EMBEZZLEMENT (A).-KSee t 
By Clerks or Servants. (F.) 
7 & 8 Geo. IV. c. 29, as. 4, 47. 



punishment. 
8 Post-Office, Stores.) 

Transportatioii for fourtebn 
vears, or penal servitude for not 
leas than four nor more than 
BIGHT years ; or imprisonment for 
not more than three years, with 
or -without hard labour, and with 
or without solitary confinement; 
the latter qualified by 1 Via 
c. 90, s. 5, ante, p. 3 ; and if a 
male, to be once, twice, or thrioe 
pjiblicly or privately whipped, 
m addition to such imprison- 
ment, if the Court shall think 
fit 

16&17 Vicc99,ss.l&4 



(a) Statutory provisions are made in cases of Yarious embezzlementB not 
frequently arising, and which it is therefore deemed sufficient to notice here; 
as by officers and servants of the Bank of England (^), and of the South-Sea 

0) By 16 Geo. n. 0. 18, 8. 12. See s.6; 87 Geo. III. o. 46, s. 6; and 
AttdPs ease, B. & *B. 67 ; BahewelVs 4 & 5 Vic. c 56, s. 1. 
eate, Id. 86. See 85 Geo. UI. c. 66, 
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EVIDENCE. 



OBSERYATIONS. 



e that the defendant wsiB 
or servant, or person em- 
for the purpose, or in the 
y of a clerk or servant 
96, n.), aa stated in the 
aent — that he received the 
, eta, as stated (see p. 96, 
or in the name, or on the 
t of his master, by virtue 
employment — ^that he em- 
i (see p. 96, n.) the moneiy. 
' received, or some part of 
Mc. Cr. Ev. 2 ed. 393 ; Arch. 
360. 

5. of Indie Arch, 358; 
L. 443. 



Venue — Indictment.] — Where 
the money haa been received in 
one county, ana the receipt de- 
nied in another county, the venue 
has been holden to be well laid 
in either county (a). As it is 
not necessary to state in the 
indictment from whom the mo- 
ney, etc., has been received (6), 
the Jud^ before whom the 
prisoner is to be tried, will upon 
application, in order to prevent 
the hardship which would others 
wise arise, order the prosecutor 
to furnish a particular of the 
charge (c). The statute enacts, 
section 48, that the prosecutor 
may include in the mdictment 
unber of distinct acts of embezzlement, not exceeding three, 
itted against himself, within the space of six months, from the 
) the last of these acts ; and they should be charged in sepa- 
>unt8 (d) ; and it should be shown by express woros that they 
ommitted within six months (e) ; and by the same section, it 
icient to allege the embezzlement to be of money, without 
fying any paHicular coin or valuable security and where 
ence relates to a chattel, it must be described as in an indict- 
br larceny (/). The exact amount, or value of the things, 
ot be alleged {q) ; but they must be alleged to be the property 
master (A) ; and the indictment must show that the defendant 
servant at the time (t). If the conclusion state he fdonioudy 
t is sufficient (ir), though better to state previously that he 
•usly did embezzle." A count for a larcenv by the defendant 
k, and for a simple larceny, may be added (Q. Coin and bank 
Qiay be simplv described as money (m). See further as to the 
nent, under the respective heads. 



2. V. Tayl&r, 8 B. & P. 696 ; 
. 63 ; i2. ffobson, K & B. 
Lnd now this may be, by 7 
V. 0. 64, B. 12. Vide R. v. 
ek, 2 Den. C. C. 298, S. C. 
:. 604. 

*>eacalVs case, 1 C. & P. 464. 
\ootyman*t case, 6 C. & P. 300; 
n*s ease, 8 C. & P. 422. See 
Chitt. Rep. 69S. And see 
wTs ca^e, 6 C. & P. 626. 
I. V. Purchase, C. & Mar. 617. 



/) See title Lahcehy, vost. 
[g) Carson's case, R. & R. 303. 
>) M'Oregor's caw, 3 B. & P. 106 ; 
R. & R. 23; BeacaWs case, 1 Mood. 
C. C. 16. 

{%) SomertorCs case, 7 B. & C. 463 ; 
biit se e LovelVs ease, 2 M. & Rob. 
236. 

(k) Crigkton's case, R. & R. 62. 
{I) Johnson's case, 3 M. & Sel. 549. 
See post, p. 99, n. (43), 
(m) 14 at 16 Vie. o. 100,8,18. 



ay r>) ; by persons to whom money, or securities for money, shall be 
or tiie public service (3) ; and alsp as to embezzlements from Chelaea 
d (*), from Greenwich Hospital (*), from Poor-houses (•) and from 

y 24 Geo. IL c. 11, s. 8; and (*) By 7 Geo. IV. o. 16. 
he. c. 66, B. 1. («) By 64 Geo. III. c. 110. 

y2Wm.IV. 0.4^8,1. . . (•) By 66 Geo. UI. c 187. 
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OFFKNCE. 

EMB£ZZL£M£NT--cont»n««d 
By Banker Mbrchant, 
Bboksb, Attornet, or other 
AosMT of ''any money or se- 
curity for the paprment of mo- 
ney lod^^ '' with any direo- 
tion in wntin^^" for any specified 
purpose. (M.) 
7 & 8 Geo. lY. c. 29, ss. 4, 49. 

I It b the same offence, and 
ject to the same punishment, 
if a party coming within the 
above description embezzle any 
goods, eta, intrusted to him for 
9a/e custody, or for any special 
purpose ; 7 & 8 Geo. I V . c. 29, 
B. 4^. Li such a case the evi- 
dence will be the same, only that 
directions in writing need not be 
proved. The exceptions noted 
m the Observations at p. 97, also 
apply.] 



FUmSHMXNT. 

Transportation for foubtsev 
Years ; or penal servitude for not 
less than four nor more tlum 
BIOHT years ; or fine or imprison- 
ment, or both, with or without 
hard labour, for the whole or 
any part of the imprisonment, 
and with or without solitaiy 
confinement ; the latter qualified 
by 1 yi& a 90, s. 5, atUe, p. 3. 

16&17 Yi&c99,S8.1&4 



warehouses through the misoonduot of Custom-house Officers by Cleiia and 
other Officers of Joint-Stock Banking CSompaxiies and as to embeiszlement of 
tools, materials, etc., by persons employed in the wooUen, linen, cotton, flai, 
mohair, or silk manufactures ('). 

Who are tervantt within the ActA — A female servant {}^) ; an apprentioe, 
though under age (^^) ; a person employed as accountant and la^easurer to the 
overseers of the poor i}^) ; a collector of poor and other rates (^') ; and in 
indictments for larceny and embeezlements, a collector, or assistant oveneer, 
shall be described as the servant of the inhabitants of the parish whose money 
or property he shall be charged with having embeszlcd or stolen {}*) ; a derk to 
a savings-bank {^^) ; a stewivd receiving mone^ for his employers, even though 
they had no rignt to it, and were wrongdoers in receiving it i}^) ; a clerk of a 
corporation, though not app<nnted under tiieir common seal ifi) ; a traveOer 
employed to take orders and collect money, though paid by a per ceniage (^) or 
share of the profits, and employed by others as well as the proseouUHr (>*) ; a 

8&4Wm.IV. c. 67,s.41. 

and 1 &; 2 
AtJtiiiton, 2 Mood. 



O By J 

(») 7 Geo. IV. c. 46; 



Vic. c. 96. 
C. C. 278. 
(») 6 & 7 Vic. c. 40, SB. 2, 3. 11. 
m Smith's ease, R. *at R. 267. 
M MeUish's case, R. & R. 80. 

Sta^k ^' * ^ ^ 

{^)CaZiahaiCs case, 8 C.&P.154. 

R.y. AeUv.l'DQXi, C. C. 671. S. C. 

T. k M. 296. An extra collector of 

poor-rate ; Ward^s case, Gow. 168. 
(M) 12&18 Vic. cms. 15. 
H /MMm'tf cas€, 1 Mood. C. C. 



484 ; and that he was proper[y de- 
scribed as clerk to the trustees. 
BeacalFs case, 1 C. & P. 457. 
, BeaeaWs ease, 1 C. & P. 457 ; 
and see what is said by Vanghan, 

B. , in Williams v. Stott, 1 Crom. k 
M. 689. 

(»■) Carl's ease, R. & R. 198; 
ffartlei^s case, Id. 189; HtKiffinfs 
case. Id. 145; Molme^s cau, 2 Lew. 

C. C. 256 ; Per Chambre, J., and 
case quoted by him as before Wood, B. 

(») Z<0c4'«caM,8 Stark, 70; WhiU's 
ease, 8 C. k P. 742. IL t. Warllew 
2DeiuC.C.888 ; 8. C. T. J( M. 68£ 
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EVIDENCE. 

Prove that defendant was a 
banker or agent, as may be 
stated — ^the intrusting with him 
the money or security as stated 
— ^that directions in writing 
were given for the application 
of the same — ^that defendant did 
not apply the money as directed, 
but converted it to his own use. 
Base. Cr. Ev, 2 ed. 410 ; Arch, 
12 ed. 367. 

Prec. of Indict Arch, 367. 
MaU, C, L. 470. 



OBSBRYATIOKS. 

By the 60th section of the ' 
statute, trustees or mortgagees 
are not to be affected by it ; nor 
does it restrain bankers, etc., 
from receiving money due and 
payable by virtue of any valu- 
able security (a) ; or from sell- 
ing, etc., any securities or effects, 
upon which they have a lien, 
unless the sale, etc., be to a 
greater extent than is necessary 
to satisfy such lien. And by 
section 52, no banker, etc., shall 
be convicted by any evidence 
disclosed by him on oath, in 
co;isequence of any compulsory process of any court of law or 
equity, horvA fide instituted, or if ne shall have disclosed the same 
before any commission of bankrupt. The directions in writing 
must be proved hj the production of them, or by secondary 
evidence, after notice to produce the original (6). The purpose 
e^)ecified must be proved as stated ; an allegation of a specific direo- 
tion to invest the proceeds of valuable securities in the funds, is not 
supported by evidence of a direction to invest in the funds in the 
event of an unexpected accident occurring (c). 



^o) Thi/mson r. Giles, 2 B. & C. 



(6) Attor,-Oen. v. Le Merchant 2 
T. R. 801. 
(c) Whites cote, 4 C & P. 46. 



member of and secretary to a society, who withheld money received from 
another member^ it being the duty of the former to pay over the amomit to the 
trusteee (^) ; a person employed only upon one specific occasion to receive 
BHmey ('^) ; a journeyman miUer not employed as clerk or accountant, but in 
the habit of selling small quantities of meal on his master's accoimt {^) ; a 
servant intrusted with the receipt of money from particular pei-sons, but 
received from other persons and embezaled it (^) ; have severally been holden 
to be punishable by the statute. But it is necessary that the money should 
have Deen received in the course of the servant's employment, in order to 
retider him liable ; as where a debtor of the prisoners employer paid the 
prisoner supposing him to be authorized to receive it, which he was not, 
and Uie prisoner never accounted for this money ; this was held no embezzle- 
ment (^). So in the case of a servant employed to look after goods, but not 
introMted with the receipt of money (^) ; so also of a butcher's boy whose 
duty it was to carry out meat, but had never been employed to receive 
money (^) ; and where the prisoner was employed to lead a stallion, with 
authority to charge and receive a fixed sum, but not less, and he received a 
less sum and embezzled it, this was holden not to be within the statute, 



(») ffalTs case, 1 Mood. C. C. 474 ; 
hateee Huwes case, 8 C. & P. 642. 

(») Spencer's ease, R. & B. 2^ ; 
8wnth*s case, B. & B. 516 ; Hughes's 
ease, 1 Mood. C. C. 870 ; but see 
Ooodhodjfs case, 8 C. & P. 665 ; and 
Nettletor^s case, 1 Mood. C. C. 259; 
Freeman's ease, 5 C. P. 53^, 



m Barker's case, Dow. & By. N. 
P. C. 19. 

_(») Beeches case, B. & B. 819 ; 
WUliamiscase, 6 C. & P. 626. 

(2*) Hawtin*s case, 7 C. & P. 281 ; 
per 'Alderson, B., and Crawlers 
case, then cited. 

(») ThorMs case, 1 Mood. C. C.348./ 

(M) Mellish's case, B. & B. 80. 
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OFFENCE. 

*EMBEZZLEMENT-^«m<iwM«f. 

By Factors or Agents "in- 
trusted with the possession of 
goods, or of the aocuments of 
title to goods. (M.) 

5 & 6 Vic. c. 39, s. 6. Vide 
7 & 8 Geo. IV. c. 29, ss. 4, 37. 

Clerks assisting liable as prin- 
cipals. 



FDinBHifEirr. 

Transportation fw FOFETEEr 
years ; or penal servitude for not 
less than four and not exceeding 
EIGHT years ; or fine or imprison- 
ment, or both. 

16 & 17 Vic. a 99, ss. 1 & 4 



because the money waa not received by virtue of his employment (^). Th» 
person employed to collect the saorameni-money from the commmiicants i» 
not the servant of the minister, ohmreh wardens, or poor '(^). And the 
casually procuring a person to receive a sum of money will not render that 
person ** a person employed for the purpose, or in the capacity of a clert 
or servant." (^). If a derk of several partners embezzle the money of one 
of them, it is an embezzlement within this Act, for he is the servant o£ 
each (^). So where a traveller is employed by several houses to receive money, 
he is the servant of each (^^). 

The money, etc., embezzled.} — It is not necessary that the exact amount of 
value of the thing embezzled should be stated ("). Where the indictment 
contains only one count, charging the receipt of a gross sum on a particular 
day, and it appears in evidence that the money was received in di£ferent 
sums on different days, the prosecutor will be put to his election, and must 
confine himself to one sum and one day (^). The halves of country bank- 
notes may be described as chattels within the statute {^). A bank post- 
bill cannot be described as a bill of exchange (^). By section 49 of the 
statute it is sufficient to allege the embezzlement to be "of nooney," and 
evidence may be given of the receipt of any species of coin or valuable 
security, or a receipt of any amount, although the particular species of coin 
or valuable security of which such amount was composed shall not be 
proved {^). If the defendant's receipt for money be offered in evidence, it 
cannot be received unless stamped (^t). The money must be received for 
or on account of the master, not from him either actually (^) or construc- 
tively (^). So it is embezzlement to appropriate money wkidi has never 

2r) SnowWs case, 4 C. & P. 890. (») MoortTs ease, 1 Lew. C. C. 90. 

•w) Burton^t case, 1 Mood. C. C. 287. (») 14 & 15 Vic. c. 100, s. 18. Ardi. 



») NetOetorCs case, 1 Mood. C. C. 12 ed. 252. 

_ ) ; FreemarCs case, 5 C. & P. 534 ; (3?) HalVs ease, 3 Stark. 67, 68. 

see WUliams v. StoU, 1 Crom. & M. (») PecX^scase, 2Rnss. 213. SmiO^s 

689. ease, B,. & R. 267. -R. v. ffawHns, 

(«>) Leech's case, 3 Stai-k. 70. 1 Den. C. C. 584. S. C. T. & M. 828. 

. Garros case, R. & R. 198 ; (») Mwrrat/s case, 1 Mood. C. C. 

WhiUs case, 8 C. & P. 742 ; 2 276 ; 5 C. & P. 145. As to property 

Mood. C. C. 91. coming to the possession of • the 

(22) Carson* s case, R. & R. 803. master, see Bazeley's case, 2 Leach, 

(M) Waiiams's case, 6 C. & P. 626. 835 ; 2 East, P C. 671. R. v. WaUs, 

Mead's case, AC, kY.m. 2 Den. a C. 15 ; S. a T. & M. 862. 
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IfiVlDlfiMCB. 

>ve that the goods, etc., 
intrusted with the defend- 
LS his agent — that the de- 
nt pledged the same with 
w, as a security for money 
>wed, or intended to l>e 
•wed, as may be stated in 

indictment — the circmn- 
es from which the jury may 

that he pledged them in 
don of good £uth. Eosc, Cr» 
i ed- 410 ; Arch, 12 ed. 370. 
ec. of Ladict. Arch. Id,; 



OBSERVATIONS. 

By section 6 of the statute, an 
agent who has a lien upon any 
goods may pledge them to the 
extent of his lien. The agent is 
not liable to be convicted by 
reason of his having disclosed 
such act, on oath, in consequence 
of any compulsory process of any 
court of law or equity in any 
action, suit, or proceeding which 
shall have been bond fide in- 
stituted by any party aggrieved, 
or if he shall nave disclosed the 
same in any examination or 
deposition before any GommiB- 
sioner of Bankrupt The rights 
labilities of Factors are regulated by 6 Geo. lY. c 94 



in the master's own possession, and which the defendant has reoeired 
a fellow-servant to give his master (^). But where the master gave a 
^ some marked money for the purpose of purchasiiig goods in order 
r the fidelity of a shopman, and the latter embezzled the same, the 
8 held this « oase vdthin the Act (^^), So where a servant was sent by 
aster to get change for a £6 note, and appropriated the change to his 
ise, this was held embezzlement and not larceny, for the master never 
oesession of the change but by the hands of the prisoner (^). The 
[istinctions that arise as to whether the offence be an embezzlement 
ceny, render it advisable to add a count for a laroeoy at common 
^). Now upon aa indictment for embezzlement, as a derk, etc., a 
lant may be eoavicted of larceny; and vice versd. 

emhezzlenienl.~\ — It is not s\;fficient to show a bare non-payment (^). 

prisoner regularly admits the receipt of money, the mere fact of not 
r it over is not a felony, it is only matter of account (^). And it is 
wugh to prove that a olerk had received a sum of money and not 
d i^ imiess there was also evidence that he had denied the receipt of 
the like But fnxn the time of making a. false eniry there is an 

zlement (^). It is not sufficient at the trial to prove a general defi- 

^ account ; some specific sum must be proved to be embezzled, m 
lanner as in laixseny scnno particular article must be proved to have 
tolen (^). Where a female servant on b^g sent to receive money , 
> her master absconded with the amount ; her going off, was held to ' 
ienoe of her intent to embeosle (^). 



R. V. M^uten, 1 I>en. C. B. 
J. C. T. & M. 1. 
Headge^s case, 2 Leadi, 1038; 
I. 160. 

SulUiCs case, I Mood. C. C. 



p. 869; 
&P. 27. 



Arch. 12 ed. 
I's ease, 9 C. 
14&15Vic.c.l00,8.13. 
Eliz. Snuth*s case, R. & R. 267 ; 
case, 2 Ruas. 213 ; Murray* t 

Per Yanghan, B., HodgsoiCs 
I C. & P. 428; J2«&6> case, 2 
L242. But see, Qrcveis case, 



7 C. & P. 635 ; 1 Mood, a C. 447; 
%3udLJoneis case, 8 C. 4c P, 288. 

i^'T) J<mes*s ease, 7 C, & P. 833, |?«r 
Bolland, B. ; see also Lord Alvanley's 
judgment in Taylor's com, 8 Bos. & 
Pul. 596 ; 2 Leach, 974; R. & R. 63; 
and HobtovCs ease. Id. 56. 

{*») HaWs case, R. & R. 463; see 
JoTiesU case, 7 C. & P. 834. 

Per Alderson, B., Joneses case, 

8 C. & P. 288; see also HehVs case, 
2 Rubs. 124-2; but Qrov^s case, ante, 

ans <owlra, 

v") Per Coleridge, J., Sarah 
miam^s case, 7 C. & P. 338. 
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OFFENOB. 



FUNI8HMBMT. 



EMBEZZLEMENT— con^nt<^ 
By Bankrupts or Inaolvents — (See title Bankrupts.) 



ENGINE, destroying, used in Mines. — (See title Malicious Ik- 

JURIES.) 



ENTRY.— (See title Forcible Ektrt.) 



ESCAPE— If a constable, fine (a). K a 

Negligent permitting to, by an private person, fine or impriflon- 
Officer or private person. (M.) ment, or both (6). 




(6) 2 Hawk. o. 20, B, 6. 



By party himself from custody Fine and imprisonment, with 
of an Officer. (M.) or without hiurd labour. 2 iTowir. 

Com Law, ^ ^' ^- * 



VYIDSNCB.. 
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OBBEBYATIONS. 



'^e that A. B. was charged A negligent escape, is where 
a offence, as stated in the the party arrested or imprisoned 
lent — ^the delivery of a escapes against the will of him 
it to the defendant as set that arrested or imprisoned 
the indictment, the sub- him, and is not freshly pursued 
of which may be proved and taken before he is lost siffht 
condary evidence (after of (a). A sheriff or gaoler, 
, if the defendant refuses though he had no other means 
Luce it — that the defendant of retaking his prisoner, would 
. R actually in custody — not be justified in killing his 
cape. Bogc. Cr. Ev, 2 ed. prisoner in such a pursuit (6). A 
irch. 12 ed. 634. private person may be guilty of 

!. of Indict Arch, 633 ; this offence where he has another 
7. L, 465. person in his lawful custody ; 

even where he arrests merely on 
suspicion of felony (in which case 
est is only justifiable if a felony be proved), yet is he punishable 
iffer the prisoner to escape (c). An actual arrest of the offender 
•e shown {d). The imprisonment must be for some criminal 
, otherwise the escape is not punishable criminally (0). It is 
srial, however, whether the party was actually ffuilty or not, 
sd the warrant were such as would justify his detention (J\ 
of the negligence is not necessary, as the law implies it Jg), 
tfendant may show that the escape was not in feet negligent ; 
t the prisoner rescued himself oy force, or was rescuM by 
and though fresh suit was made, yet without effect (A). To 
k party liable as an officer ^ it must appear that he was a known 
of the law(i); but it is no way material whether his title to 
ce be legal or not (ir). 

alt. o. 159; 1 Chetw. Burn. («) 2 Hawk. c. 19, ss. 1, 2, 8; 
; Hawk. o. 19, 88. 6, 6; 1 Hale, 594. 

601. (/) 2 Hawk. o. 97, b. 4 ; 1 Rusb. 

^wk. c 19. «. 12, 13, «7*^Jl^^',tt*^lIlu«.871. 

Hawk. c. 20. ..2. I^'^'Xt^'''^-^^'^''^^'''' 
Hawk. c. 19, 88. 1 & 4. See (t) 1 Chetw. Burn. 930. 
I V. HiU, 1 Bep. 481. \h) 2 Hawk. c. 19, b. 28. 

Jie evidence, m^pra. By the 44th sect, of 4 (>eo. IV. 

. of Indict Arck. 12 ed. & 64, the vtnut maybe laid in the 
\laU, C. L, 467. county where the offence was 

committed, or in that in which 
the defendant was apprehended 
or retaken. See the Observations, 
9upra and post. 

Kg 
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ofimoB. 

Voluntaryeecafe permitted by 
a Gaoler. (F.orM.) 

Com. Law. 



Same as for the offence of 
which the prisoner was gnilty, 
and for which he was in ccutody, 
whether treason, felony, or tres- 
pass. If the escape was before 
the conviction of the origiiial 
delinqnent, the officer can only 
be pmushed as for a mude- 
meanour, by fine and imprison- 
ment 4 Bl Com, 130 ; 1 HaU, 
668, 9 ; 2 Bowk. & 19, s. 22. 



By breach of Prison. (F.orM.) 
1 Ed. IL St. 2, c 1. 



If the defendant were in 
custody for treason or felony (a), 
POUR years penal servitude, or 
imprisonment not exceeding two 
.years, with or without hard 
labour for the whole or any part 
of the imprisonment, and witli 
or without solitary confinement 
(the latter qualified by 1 Vic. 
c 90, 8. 5, ante, p. 3) ; and if a 
male, to be once, twice, or thrice 
publicly whipped in addition to 
the imprisonment, if the Court 
shaU think fit (6) See 7 & 8 
Geo. IV. c. 28, s. 10, ante, p. 2, 
as to the punishmeni of comicU 
zmder aprevume sentence. 

Fine and imprisonment, if the 
defendant were in custody for 
any other offence (o). 

(a) I Ed. II. St. 2 ; see 1 Hale, 612; 
1 BusB. 879 ; 2 Hawk. c. 18, s. 15; 
16 & 17 Vic. o. 99, 88. 1 & 4. 

(6)7 & 8 Geo. IV. 0. 28, m.8,9; 
ante, p. L 

(c) 2 Hawk. c. 18, s. 21 ; 4 Bl. 
Com. 130. 
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SVIDEROBi 

e that the partr was upon 
viction remanded or com- 
to the custody of the 
mt, keeper of the gaol 
ned in the indictment — 
le was afterwards in the 
f of the defendant — ^prove 
cape. Bow, Cr. Ev, 2 ed. 
±rcL 12 ed. 636. 
5. of Indict Arch. 636 ; 
U. L. 467. 



OBSEBYATIOim. 

As to the Venice, see mifrai 
see also Obeervations, ante, p. 101. 
As to what are the acts of a 
gaoler that will amount to a 
voluntary permitting an escape, 
see 2 Hawh c 19, s. 10 ; 1 Run. 
370. A certificate given by the 
derk of assize, or other derk of 
the Court in which the offender 
shall have been convicted, is, 
together with due proof of the 
identity of the person, sufficient 
evidence of the nature and &Gt 
conviction, and of the s|>ecies and period of the confinement, 
. IV. c 64, s. 44. A certificate under the statute should set 
tJie effect and substance of the conviction, and not merely state 
•e for felony ; Wat907i9 caaCf R & B. 468. 



ve the charge before the 
trate, and the warrant, as 
>. 101. — ^that the defendant 
ifterwards lodged in the 
nentioned under the waiv 
in custody of the keeper — 
whilst so placed in custodv 
oke the gaol and escaped. 
Or Bv. 2 ed. 794; Arch. 
637. 

c of Indict Arch. Id.; 
a L. 467. 



The venw mav be laid in the 
county where the offence was 
committed, or in that in which 
the defendant was retaken ; and 
where the prisoner has been con- 
victed, the certificate of the derk 
of assize, etc., with proof of 
identity, will be proof of the 
nature and fact of the conviction 
and of the spedes and period of 
confinement to which tne party 
was sentenced (a). An innocent 
party is within the statute, for 
ne is bound to submit to his im- 
iment until discharged by due course of law (6) ; and may 
bre be convicted of the fdonv for breaking prison, before he is 
:;ted of the fdony for which he was imprisoned (c) ; but if the 
ment for the breaking of the prison be before that for the 
pal felony, and he is afterwards acquitted of the latter, he may 
that acquittal in bar of the indictment ior fdony for breach of 
L (cQ. A breach of prison can only be where the imprisonment 
ful, and primd facie justifiable (e). It may be of a prison in 
IS well as of a prison in deed (f); as of an imprisonment in 
ocks, or in the house of a constable, or in the house of another (^), 
a paurty violently rescuing himself from the hands of the party ; 
ing him for the imprisonment, a breach of which is intended, 
;hing more than a restraint of liberty (A). There must be an 
[ breaking with force (t), a constructive breaking is not sufficient : 



[ Geo. IV. o. 64, b. 44. 
Inst. 590; 1 Hale, 610; 2 
o. 18, 8. 5. 

Inst. 592; 1 Hale, 611; 2 
c. 18, n. 16. 
Hale, 611, 612. 

Hawk. c. 18, B8. 5, 6, 7, 15 ; 
^610. 



(/) 2 Im*. 589. 

iff) 1 Hale, 609. 

(A) lb. ; 2 Hawk. c. 18, b. 4. 

{i)Ha»welVt e<ue, B. & B. 468; 
which BhowB also that the breakiiig 
need not be intentional. 



OFFENCB. 

ESCAPE— con^inwdL 



104 



PUKISHinENT. 



Aiding prisoners to attempt to Penal servitude for foi 
escape m>m anj gaol, who are years. 

convicted o^ or are committed & 17 yic c. 99, ss. 1 & 4. 

for treason or felony expressed in 
the warrant. (F.) 

16 Geo. IL c. 31, ss. 1, 2. 

(By tectum it U the eame 
offence^ and liable to the same 
punishment, to aid and assist a 
prisoner in custody for treason or 
fdony, to make his escape from the 
constable or officer corweying him 
under a wa/rrant to prison, or 
from any ship carrying felons for 
transportation, etc. As to the 
Penitentiary at MiUbank, see 56 
Geo. III. c. 63, s. 44 ; 69 Geo. 
IIL c. 136, 8. 17 ; and 1 Vic 
c. 91, 8. 1.) 

. Aiding and assisting prisoners of war to escape is made felony by 52 Geo. 11 
0. 166 ; transportfUionjorlAfe, or Fourteen, or Seven years. See Martin's cm 
B. & B. 196. 

Aidiag the escape of persons convicted by a naval or military oonrt-marti 
is provided for by 6 Geo. IV. c. 6, s. 13 ; 6 Geo. IV. c. 6, s. 14. 



Aiding prisoners to attempt to • Fine and imprisonment, 
escape mm any gaol, who are 
convicted o^ or committed for, 
pettv larceny, or any other crime 
not bein^ treason or felony, ex- 

Sressed m the warrant, or for 
ebt, damages, and costs amount- 
ing to £100. (M.) 

16 Geo. IL c. 31, ss. 1, 2. 
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SVIBEKCE. OBSERYATIOlia 

B the prisoner escapes from the doors being set open (k) ; or 
he prison is on fire, and he escapes to save his life (Q ; or 
»ther persons without his privity break the prison, and he 
through the breach (m) : in these cases the breaking amounts 
demeanour only ; and no breach of prison will amount to a 
mless the prisoned actually escape (n). The manner of breaking 
therefore be stated in the indictment, that the Court may 
; it is such as is necessary in law to constitute a breach of 
and the imprisonment must be proved, as described in the 
ent (o). Where a prisoner in eSectimt his escape, by accident 
own some loose bricks at the top of the prison wall placed 
impede escape and give alarm, it was holden to be a prison 
»• 

lale, 611 ; and see R, v. (n) 2 Hawk. c. 18, s. 12 ; 1 Hale, 
, 3 P. Wms. 439. 611; 2 Inst. 690. I 

ale, 611. (o) Arch. 12 ed. 688. 

lawk. c. 18, 8. 10. {p) HanoeLVt com, ante. 



This statute does not extend 
to cases where an actual escape 
is made (6). It is not an offence 
within the Act, where the com- 
mitment is on suspicion of felony, 
as it extends only to cases where 
the offence is clearly and plainly 
expressed in the warrant, or 
where the prisoner stands con- 
victed of it (c). It is within this 
statute to deliver instruments to 
a convicted prisoner to facilitate 
ipe, though pardoned on condition of transportation, and 
the party delivering the instruments did not Know of what 
offence the prisoner was convicted (rf). As to the deUvery 
Timents, see the offence under 4 Geo. IV. c 64, s. 43, infra, 
le 4 Geo. IV. c. 64, the'provisions of this statute, as to aiding 
from any gaol, are in practice limited to ^- the Eoyal Hospital 
lehem and prison of Bridewell, the King^s Bench and fleet 
the prison of the Marshalsea or Palace Courts, the General 
itiary at Millbank, and the Penitentiary at Gloucester all of 
eing, by the 76th section of 4 Geo. IV. c 64, excluded from 
ctments of that Act 

) meet the requirement of the (c) Walken't cate, 1 Leaoh. 97 ; and 

Geo. II. c. 81, 8. 4. see Id. 98, n. 363. 

'Uey't case, 2 Leach. 662. {d) Skaw't cate, B. & B. 526. . 



) the charge before the 
ate, the warrant, and that 
was in custody in gaol 
be warrant — that defend- 
k1 A. B. in an attempt to 
by delivering to him 
J., or as may be charged — 
e offence was within one 
3xt before the prosecu- 
Arch. 12 ed. 639. 



3, as suprcu 



See Observations, mpra. 
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OFFEirCB. 

ESCAPE— c<m^tn««(f. 

Conveying tools, etc, to aid or 
assist a prisoner to escape, or te 
attempt to escape from any pri- 
son, or by any means whatever 
aiding such escape, or attempt to 
escape. (F.) 

4 Geo. IV. c. 64, s. 43. 



FUNiaHMKNT. 

Transportation for fourtbiw 
years ; or penal servitude for not 
less than four or more than 
EIGHT years ; or imprisonment, 
with or without hard labour, not 
exceeding two years. (See 7 & 
8 Geo. I V . c 28, s. 10, ante, p. t) 

16 & 17 Vic. c 99, ss. 1 &4; 
and 9 & 10 Vic. c 24, 8. 1. 



EXTOETION.— (See titles Larcknt, Robbbrt, Threats.) ' 

By a constable, or other public Fine or imprisonment, or botk 
officer. (M.) Co. LiU. 368, b. ; 1 Hawk, c. 68, ^ 

Com. Law ^ ^' 
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OBSBRVAnOirS. 

The statute provides, hj 9ect, 
43, that the mere delivery of in- 
struments shows the intent, and 
it is immaterial whether an 
esci^ be actually made or not 
No time is limited within which 
a prosecution must be brought. 
By sect. 76, it is enacted " that 
nothing in this Act shall extend 
to the Itoval Hospital of Beth- 
lehem and prison of Bridewell, 
nor to the Queen's prison or 
to the prison of the Marshalsea, 
neral Penitentiary at Millbank, nor to the Penitentiary 
icester ; nor to ships or vessels provided for the reception 
iployment of convicts sentenced to transportation." As to 
herefore, the offence is regulated and punished by 16 (Jeo. IL 
i. 1, 2 ; see ante, p. 104. 



SVTDENCE. 

that A. B. was in custody, 
risoner in the gaol men- 
in the indictment — ^that 
mdant conveyed to him, 
o in custody, the instru- 
mentioned m the indict- 
that the instruments were 
r to &cilitate the escape 
Murty." Arck 12 ed. 641. 

of Indict. Arch, 640 ; 

JL 468. 



"^e that the defendant fills 
ice in question (showing 
e acted as such officer is 
at) — ^that he exacted the 
as a fee due to him, as 
in the indictment. Bosc. 
^ 2 ed. 753; Arch, 12 ed. 



t. of Indict 
7. L, 467. 



Arch, Id, 



Extortion is defined as the 
taking of money by an officer 
under colour of office where none 
at all is due, or not so much is 
due, or where it is not yet due (a) ; 
as for a public officer to reAise 
to perform the duties of his 
office until his fees are paid (6) ; 
for a miller or ferryman to take 
more toll than is due by cus- 
tom (c) ; or for the farmer of a 
market to take money for tiie 
stalls where he had erected such a number of stalls that the 
t-people had not room to sell their wares {d) ; and where a 
or of post-horse duties fraudulently demanded and took a 
isory-note for £6, as and for duties, it was held extortion 
I he paid it over to his employer («). To persuade another to 
money from a person whereby money is actually extorted, is 
ictable offence (/). A sheriff cannot be indicted for extortion 
officer (g) ; but he may be sued for it (A). If several are 
ned, they may be indicted jointly ; for in this offence there are 
Bssaries, all are principals (t). The indictment must allege the 
f the offence i]t) ; and a sum which the defendant received (Q ; 
is not material to prove the exact sum as laid (m). Where 



Hawk. 0. 68, 8. 1 ; see 2 Sfdk. 
er Dallas, J., 3 B. & B. 145. 
Inst. 149 ; Hetcott'tcase, 1 Salk. 
[utt 53. 

urdetft ease, 1 Ld. Haym. 149. 
b. 

^igginis cate, 4 C. & P. 247. 
fracas ease, 3 Salk. 192. 
\a%nd€r9on y. BaJ^er, 8 Wils. 



Woadgaie v. KnatchJMl, 2 T. B, 

{%) AiHnsofCt ease, 2 Ld. Raym. 
1248; 1 Salk. 882; Loggen't case, 
1 Str. 76 ; Com. Dig. Extor. (C.) 
k) 4 Mod. 101, 103. 

Burr. 2471 ; 2 Leach, 794. 



(h) 4 
04] 



Ld. Ravm. 149 ; though not 
laid under a viaelicU, R, y. Oilham, 
6T. R. 265 ; 1 285. 
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OFFENCE. Tusjsmsmrr. 
'EXTOHTlOlH—coniinned. 



FACTOBS and Agents. — (See title Embezzlement.) 
FALSE IMPRISONMENT.— {See title Assault, ante, p. 32.) 



FALSE PERSONATION— 

Of persons entitled, or sup- 
posed to be entitled, to any 
wages, pay, pension, prize-money, 
etc., for service in the nav^/ or 
marines. (F.) 

11 Geo. IV. and 1 Wul IV. 
c 20, 88. 84, 88. 

[By 7 Geo. IV. c 16, s. 38, 
personating milUary persons en- 
titled to pensions, pay, etc., and 
by 2 Wm. IV. c 63, s. 49, per- 
sonating persons entitled to army 
prize-moTiey, is made felony under 
each statute, and punishable 
under the former by transporta- 
tion for LIFE, or for any term the 
Court may think fit ; and imder 
the latter, with transportation 
for LIFE, or for any term not less 
than SEVEN years. J 

Not triable at Qtiarter Ses- 
sions. 

5 & 6 Vic c. 38, 8. 1. 



Transportation for life, or for 
any term not less than fourteen 
years; or penal servitude for 
LIFE, or for not less than four 
nor more than ten years ; or im- 
prisonment not exceeding four 
years, with or without hard 
labour, and with or without soli- 
tary confinement ; the latter 
qualified by 1 Vic. c. dO, s. 5, amk 

p. a 

16&17Vic.c.99,ss. l&4;and 
9 & 10 Vic. c. 24, s. 1. 



Of owners of Stock, etc (F.) Same as supra, 

11 Geo. IV. and 1 Wm. IV. 
c 66, ss. 7, 26. 

Not triable at Quarter Ses- 
sions. 

• 5 & 6 Vic. c 38, s. 1. 



Personating Bail. (F.) Same as mpra, 

11 Geo. IV. and 1 Wm- IV. 
c. 66, 88. 11, 27. 

Not triable at Quarter Ses- 
sions. 

5 & 6 Vic c 38, s. 1. 
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EVIDIBNCB. OBSERVATIONS. 

nothing was due, that fact ought to be ayerred ; and where anything 
was due, the sum that might have been Uwfully taken must be 
expressed (n). By 31 Eiiz. c. 5, s. 4, actions or informcUionB for 
extortion may be laid in any county ; and it is said this applies to 

(n) 2 Leon. 268 ; Com. Dig. Extor. (o) 1 Hawk. o. 68, i. 6. 
(C.) 



Prove that the person per-: 
sonated was a seaman, or, etc., 
on board the ship, or etc., as may 
be stated in the indictment — 
that he might be supposed to be 
entitled to the \fages, or, etc. ; 
attempted to be obtained — that 
the defendant personated or 
assumed the name and' character 
of the person nan^ed in the in- 
dictment. Ro9c. Cr, Ev, 2 ed. 
415 ; Arch. 12 ed. 489. 

Prec of Indict Arch, 488 ; 
Matt, a L. 522. 



The oifence of falsely per- 
sonating another for the purpose 
of fraud, is a misdemeanour at 
common law, and punishable as 
such (a). Where more than one 
are concerned, it is more usual to 
proceed as for a conspiracy i^. 
Upon a prosecution under tne 
statute, there must be some evi- 
dence to show that there was 
some person of the name and 
character assumed, entitled, or 
primd facie might be supposed 
to be entitled to the wages, or 
etc., sought to be obtainea (c\ 



The offence is the same, though 
the personated party be dead {d) ; and though the wages have been 
paid {e) ; and although it appears that no such pension was actually 
existing as that sougnt to be obtained (/). All who aid and abet in 
the offence are principals {g). 



a) 2 East, P. 0. 1010; 2 Rum. 



lOl^ Boo I>upe^t case, 2 East, P. 0. 

(c) Brov>n*s ease, 2 East. P. 0. 1007 ; 
Tannet*i cast, R. & R. 8M. 



d) MaHifCt co**, R. k R. 824. 
'«) Cramp* t cate, R. & R. 827. 
7) Pringlifs ease, 2 Mood. 0. 0. 
, indjcted under 7 Geo. IV. c. 16, 
88. 

iff) Pottt cote, R. k R. 858. 



Prove the personation, and 
endeavour to transfer or receive 
money, as stated in the indict- 
ment Bosc. Cr. Bv.2edL 487 ; 
Arch. 12 ^. 490. 

Prea of Indict. Arch, Id. 



See Parr's case, 1 Leach, 434 ; 
2 East, P. C. 1005 ; decided under 
the former statute, 31 Geo. III. 
C.22. 



Prove the pendency' of the 
action, by producing the writ or 
an examined copy — that the de- 
fendant became bail in the name 
of the party mentioned in the 
indictment, by producing the 

L 



110 



OFTKVCK. 



PUVISHlfSNT. 



FALSE PERSONATION--conftnwrf. 



FALSE PItETENCES.--(See tiUe Cheating, ante, p. 60.) 
FISH.— (See tiUe Larceny.) 
FISH-POND.--(See title Malicious Injxtbies.) 
FIXTURES, stealing.— (See title Larceny.) 

FORCIBLE ENTRY and DETAINER— (a). 

Forcible entry into a free- Imprisonment, and ransom at 



(a) Indtctmenf] — The indictment should be before justices of the sessiooB, 
as no other justices can award restitution, unless removed by certiorari into the 
Court of Queen's Bench : for though justices of Oyer and Terminer, and general 
gaol delivery, may inqiure of forcible entries^ and fine the parties, they cannot 
award restitution 0). The indictment must show on the face of it that the 
entry was with more force than in a common trespass ; at least a breach of the 
peace must appear (>). An averment, that the defendant entered with a 



BOLD. (M.) 

6 Rich. II., St. 1., c. 8. 




* property. 



(1) 1 Hawk. c. 64, s. 86 ; Bac. Abr. 
For. Ent. (F); Dalt. c. 44. 



(•) 8 T. B. 861, 2. 



Ill 



BYIDKNCE. OBSERVATIONS. 

ce — the identity of the 
nt as the person who 
bail — ^and call the party 
Lted to show that he did 
isent, and was not privy 
defendant becoming bail 
lame. Bosc, Cr. Ev, 2 ed. 
irch, 12ed.491. 
; of Indict Arch, 490. 



re that the prosecutor was A forcible enirj or detainer 
in fee of the premises in is committed by violently taking 
)n, at the time of the for- or keeping possession of lands 
mtry — prove the forcible and tenements, with menaces, 
-the expulsion, and that force and arms, and without the 
rosecutor is kept out of authority of the law (a). An 
don. Rose, Cr. Ev, 2 ed. indictment will lie for a forcible 
irch, 12 ed. 682. entry into such incorporeal here- 

^ of Indict. Arch, Id, ; ditaments, for which a writ of 
IX, 474e. entry will lie at common law, 

as for rent ; or by statute, as for 
tithes (b) ; but not in respect of a 
r other easement, nor for a common, nor an office (c). Nor 
le statute extend to the case of a detainer of any tenements 
hich the party accused could not have made a forcible entry 
3r where the party ousted had the bare custody of the pre- 
fer the defendant (e) ; but it extends to the forcible oiist>er of 
nt tenant, or tenant in common bv another (/) ; and to all 
taments to which the defendant, if ne had a right, might have 
k! that right by a peaceable entry {ff). As to the inmctment^ 
110, n. ; as to what is a forcible entiy, p. 112, n. ; as to proof 
offence by the defendant, p. 113, n. ; as to the proof of the 
ion, p. 113, n. ; and as to restitution, p. 113, n. 

BL Com. 148. (e) 1 Hawk. 36, 64, b. 32. 

36 1 RufB. 286. ) Ibid., g. 83. 

mUL'j^.'-^^- (^) Arch. 12 ed. 688. 

f hand,** will eniffice ; but the words force and arms " merely, will not 
16 premises must be describe^ with the same certainty as in a dedara- 
.ejectment, on account of the restitution which follows con-viction ; and 
ctme&t should show that an entry was made on the possession of some 
p^ho had an estate either of freehold or leaee for years {*), Proof that 
who was alleged to be seised in fee was in actual possession of the 

^ 186 : Cro. Eliz. 461. Abr. For. Ent. (E). See H, y. Wan- 

hope, Say. Rep. 142 ; Jt, y. Bathurst, 
Hawk. o. 64, eb, 87, 88; Bao. IdT ; 1 Veptr. 806. 
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OFFENCE. ' PUNISHMKNT. 

FORCIBLE ENTRY and DETAINER— oon^inwc^: 
Into a LEASEHOLD. (M.) Imprisonment and ransom at 

o- T T , - the loanfif B will ; restitution of 

21 Jas. 1. c. 15. property. 



Forcible Detainer. (M.) Same as supra. 

8Hen.iy.c.9; snd SlJas. I. 
c. 16. 



premiaes, and in receipt of the rents and profits, is sufficient i>nm« /ooe 
evidence of his seisin (^). No indictment can warrant an award of restitution, 
unless it find that the wrongdoer both ousted the party grieved and continneB 
his possession at the time of finding the indictment {^). The tenant of the 
premises is not a competent witness (7). WhcU a forcihU efUry.y-Thib entry 
must be with some circumstances of actual violence or terror); such force only 
as is implied by law in every trespass, is not sufficient {^). A violent entry may 
be by oeating the prosecutor, or any of his family, or servants, or persons 
keeping possession for him : or even by tkreaU of personal violence, where the 
defendant is unusually armed or attended, so as to intimidate the prosecutor 
from defending his possession ; or by breaking doors or windows, etc., whether 
any person be in the house or not, espedaUy if a dwelling-house ; and perhaps, 
by acts of outrage after the entry, as carrying away the jpart/s goods So 
also if while the owner is out of his house the defendant forcibly withhold him 
from returning, and in the meantime he sends persons to take poraession of it 
peaceably Also where a party having right, and whose entay is congeable, 
enters or makes claim, and the other party continues to hola possession by 
force ; this is a forcible entry, because his estate is defeated by the entry or 
claim, and his continuance is a new entry (^^). But it is not a forcible entry, 
if effected by threats to destroy goods or cattle, or to do similar damage, which 
is not personal ; nor by entering an open window, nor opening a door with a 
key, nor by trick or artifice ; and if a person, who pretends title to lands barely 
goes over them in his way to church or market, without doing any act implying 

(«) Jayne v. Price, 6 Taunt. 326 ; (») 1 Hawk. o. 64, ss. 26, 27 ; see 
1 Blarsh. 68. Proof that a party 3 Burr. 1702; and if v. Jfoc^ean, 
holds colourably as a freeholder, is per Abbot, C. J., 2 C. & P. 18. 



sufficient. Per Vaughan, B. ; WU- , tt„„u « „ qa 

ZW* case, Talf. A S^. 239. <"> ^ ^' ^• 

(«) 1 Hawk. c. 64, s. 87, et sea, (") 1 Hawk. c. ' 

(7) WUliams't case, 9 B. & C. 649 ; Litt. 251; see Oat 

Bevan't cate, Ry. k Mood. 242. Ad. 812, per Par 

(«) 1 Hawk. c. 64, s. 25 ; see also Fore. Det. (B. 1). 
SmyUCscate, 5 C. & P. 501. 



113 



EVIDENCE. OBSERVATIONS. 

e as in the last case. See Observations, wfra. Upon 

L of Indict Arck, 12 ed. an indictment on this statute, it 
MatL C. L, 476. must be shown tliat the entry 

was upon a leasehold, etc, ao- 
g to the statute (a). Where on indictment alleged that the 
was upon the prosecutoi'^s freehold, proof that it was upon the 
sion of a leasee for years, and that he was pommd^ was held 
sut (6). Proof that a party holds oolourably, as a fr^holder 
Beholder, will suffice, for the Court will not enter into the 
y of an adverse dsom which the party ought to try by 
(c). 

Wanfui^t aue, Sayer, 142. (c) Per Vaughan, B., William^ t 

dayd't case, Cald. 415. case, Talf. Dick. Sees. 289. 



ve the seisin and posses- 
s in the two last cases — an 
-the detaining by force. 
7r. jS^. 2 ed. 434 ; Arch. 12 

u of Indict Arch. Id.; 
1. L. 475. 



The Stat 15 Rich. II. gave a 
remedy in cases of forcible de- 
tainer, whei*e there had been a 
previous forcible entry ; but the 
statute 8 Hen. VL c. 9, gives a 
remedy for a forcible detainer 
after a previous unlawful entry ; 
for the entry may be uvdcmfuly 



to such lands, — ^this is not an entry within the meaning of the statute 
roof that the offence was committea by the defendant.'] — All who aooom- 
Doan when he makes a forcible entry, will be adjudged to enter with 
lether they actually come on the land or not (^') ; but if one among the 
f has a right to enter, and one of the company makes a forcible entry, 
lot a fonable entry in the others ("). And a person who barely agrees 
Bible entry made to his use without his knowledge or privity, is not 
he statute, because he in no way concurred in the force (^^). This 
nay be conmiitted by one person as well as by seyeral. So also by an 
r flme-coyert, if actual violence be done by them in person, but not if 
others at their command, for such command is void (^*). A fdme- 
Qay be guilty of a forcible entry by entering with violence into her 
's house (1^). SxptUsion — restitution.] — ^It is necessary to prove the 
n, in order to obtam the restitution of the premises, given by the other 
(") ; and by the provisoes in these the defendants mAj set up a pos- 
>f three years, to stay the award of restitution ; ana a supersedeas 
vard of restitution may be made by the same Court as made the award 
L a re-restitution may be awarded by the Queen's Bench (^). If pos- 
inder a vmt of restitution be avoided immediately by a fresh force, a 
rrit may be had without a new inquisition, if applied for in a reasonable 
. Before conviction, it is in the discretion of the Judge of assiee to 
restitution or not, althou^ a true bill has been found for a forcible 
). 

Hawk. c.64,*ss. 20, 26, 28; O 8 Hen. VI. o. 9; 31 Eliz. c 
288 : Com. Dig. Fore. Ent. 11, s. 3 ; 21 Jas. I. c. 15 ; 1 Hawk. c. 
64, ss. 53, 61. 

Hawk. c. 64, s. 22; see Smith's (») Id. 66; see Wilson's com, 3. A. 
[. and Rob. 166. & B. 817. 

Bao. Abr. Fore. Ent. (B). (^^) Harris's case, 1 Ld. Raym. 482. 

Hawk. c. 64, s. 24. (») Harland^s case, 2 Lew. C. C. 

Hawk. c. 64, as. 29, 85. 170; 2 Me. k Rob. 141: 8 Ad. & El. 

liza Myth's case, 5 C. & P. 826 ; see 1 Hawk. c. 64, s. 36. Bac. 
tt. & Rob. 156. Abr. Fore. Ent. (P) ; and JR. v. HaJce, 

aawk. c. 64, B. 41. 4 M. & Ry. 483, n. . 

L 2 
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OFFENCB. PUKISHMBRT. 

FOBCIBLE ENTBT akd DETAINEB— ecm^ntMc^. 



Forcible entry and detainer Fine or imprisonment^ or 
at, both. 
Com. Law, (M.) 



FORGEEY. (a). 

Forging and nttering "any 
NOTE or Bill of Exchange of the 
GoTemor and Company of the 
Bank of England, commonly 
called a bank-note, a bank-bill 
of exchange, or a IxEuik-post bill, 
or any indorsement on, or assign- 



Transportation for LiFB, or for 
any term not less than foubtken 
years ; or penal servitude for 
UFK, or for not less than four nor 
more than tbk years ; or im- 
prisonment not exceeding foub 
years, with or without hard 



(a) At common lawj] — The offence of fotvery was] pmiiahable as a misde- 
meanour by the common law, and has been defined as' ''the fraudulent making 
or alteration of a writing to the prejudice of another man's right ** (^). The. 
falsifidation of records and other matters of a public nature, as a privy seal ('); 
of a license from the Bardbs of the Exchequer to compound debts (*); of a 

^^>)4 Bl. Com. 247; 2 East, P. 0. g^iil^l^^* Gregory r, WHies 
(») 1 Roll. Abb. es. ^ ulst. 187.. 
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EVTDKNCB. 



OBSSRYATIONS. 



1 not forcible (a) ; proof of a forcible entry is not therefore 
soy. Where a lessee at the end of his term keeps anns in his 
to prevent the entry of the lessor, or a lessee-at-will retains 
SLon with force a^r the termination of the will (6); their 
aanoe in possession after the term or the will had determined, 
mount in judgment of law to a new entry (c) ; retaining poft- 
1 under these circumstances amounts also to a forcible detamer 
)r the same circumstances of Tiolenoe or terror which make an 
forcible, will make a detainer forcible also {e) ; see ante, p. 112, n. 
lerely refusing to go out of the house (/) ; or a lessee-at-will 
Qg possession to the lessor, or shutting the door asainst him 
he would enter ; or a man keeping out of his land Dy force a 
1 claiming common upon it ; — ^these are not forcible detainers 
1 the meaning of the statute (^). 



Oailei^t case, 4 B. and Ad. 

hm. Dig. Foro. Ent. (B. 1). 
Per Parke, J. ; citing 1 Hawk. 
B. 84 ; OakU^t ccu$, tupra, 
Horn. Dig. tujtra. 



{€) 1 Hawk. 0. 64, a. 80. 
(/) Ibid. 

{g) Com. Dig. Foro. Det. (B. 2), 
See Oakley's ease, supra ; JR. y. Wu^ 
son, 8 A. & Ell. 817. 



ve the prosecutor pos- 
. (a) — ^the. entry by such 
IS will constitute a breach 
» peace (b). Arch, 12 ed. 



c. of Indict. 
a L, 476. 



Arch, id,; 



Itating that the prosecutor was 
ed, and proving bis possession, 
3 soffioient : Wilson's case, 
867. 



An indictment will lie at 
common law, though it is gene- 
rally brought on the statuteis (c). 
Proof of expulsion or detainer 
does not seem to be necessary, 
unless the prosecutor has fiiiled 
to prove the entry to have 
been forcible {d). ' See ante, p. 
112, n. 

• (ft) Ibid. ; and see 12. Blake, 8 
Burr. 1371. 

(c) Per Wilmot, J., in A v. Blake, 
8 Burr. 1371. 

{d) Arch. 12 ed. 685. 



7e the forgery (see poet, 
, n), — and the uttering (see 
[). 126. n.)—Ilosc, Cr. Ev, 
438 ; Arch, 12 ed. p. 460, 

3. of Indict. Arch, 459; Matt, 
[77. 



As to the venue, ind'U^Tnent, 
variance, see note, infra. Aa to 
forgery by use of fictvtioue name, 
see post, p. 119, n. By alteration, 
poet, p. 120. n. As to necessary 
resemblance to true instrument, 
p. 121, n. post. As to forgery by 
several in combination, p. 123 n, 
post. As to proof of hand^uyritin^, 



•egister (*); or a certificate of holy orders, or any matter of record 
: a forged letter in the name of a magistrate to the governor of a gaol, 
ig the discharge of a prisoner {^), have severally been holden forgeries 
kble at common law. It is the same with regard to private writings, as 



Hawk. c. 70. 
, c. 70, 88. 9, 10. 



(«) FawcetCs case, 2 East. P. C. 862; 
Harris's case, 6 0. k, P. 129: 1 Mood. 
0. 0. 889, S, C. 
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01FEHC& 

ment at, any bank-note, bank-bill 
of exchange, or bank-poet bilL" 
(P.) 

Foigery ie not triable at Quar- 
ter SeesioDB, 5 & 6 Yic a 38, a 1. 

11 Gea IV. and 1 Wm. IV. 
&66,aa 



PUVISHmiT. 



labour, and with or -withoat 
solitary confinement ; such oon- 
finement not exceeding on 
month at a time, nor thsbi 
months in any one year ; 1 Via 
c. 84» sa 2, 3; 16 & 17 Vie: 
&99,sal&4; 9&10Vic&2^ 
a 1. 



[Tbii leeCkm proridet alao fiv tUi offenee m to " any Bjfekefuer BiO or eieheqaer de> 
iMnturt, or any Indonement on or — ignment of any exehequer bill or excheqnffi debcD* 
ture, or any bond under tbe common aeal of the United Company of Merchanta of EngUod 
' ; to tbe Eaat Indiea, commonly eallod an Baaft India Bond, or any indonement m 
nmentof any Eaat India Bond." The poniilunent ia aa supra. See AttletVg eoHt 



h, 9M : R. a R. 07.] 



Forging and uttering *^ any Same as 9u^a. 
BILL OF EXCHANGE, or any pro- 
missory-note for the payment of 
money ; or any indorsement on, 
or assignment of, any bill of ex- 
change or promissory-note for 
the payment of money ; or any 
acceptance of any bill of ex- 

11 Geo. IV. and 1 Wm. IV. 
c. 66^ a 3. 



to forge a deed or will 0) ; or an order for the delivery of goods («). Upon an 
indictment at common law, it must appear in the indictment what the insfcra* 
ment is, in respect of which ^e prisoner is chai^ged, and how the party sigmng 
it had authority to do so That prejudice should in fact hare happened 
reason of the forgery is not necessary at common law {}^) ; nor that there should 
be any.publication of the forged instrument See Arch. 12 ed. 481, for a 
precedent of an indictment, etc., for forging 9k fieri facia*, 

Venue.y^ln. indictments for forgery the venue may be laid, and the offences 
charged to have been committed, either in the county in which the offence took 
place or that in which the prisoner was apprehended, or is in custody; and 
in the latter case there need not be any averment that the prisoner is in custody 
there (^'). The same provisions apply to the forgery of aocuments not made, 
or purporting not to be made in England Accessaries before and after the 
fiEtct in felony, and aiders and abettors in misdemeanour, may be indicted in the 
county where the i)rincipal mav be tried (i*). 

Indictment — variance7\ — If tne indictment contain the operative words of tbe 
statute, the insertion of other terms also will not vitiate it ; but it is best to 
allege the offence in the words of the Act on which the indictment is framed {^f); 
Forging the signature to a bill of exchange is the same as foraging the entire bill, 

(n 1 Hawk. c. 70, 8. 10. (") 1 Wm. IV. c. 66, s. 24; Jamet't 

(8) WarcTt ease, Str. 747; 2 Ld. case, 7 0. & P. 668; Ji. v. Smithies, 

Baym. 1461; see 2 East, P. 0. 861. 1 Den. C. C. 498, S. C. T. & M. 190. . 

fi) See Wtlcoafs ccXe, R. & R. 60. /i4) i Wm. IV. c. 66, s. 80. 

1 U K' 737*' ("> ^ ^> 24. 

(") 2 Ees^ P. C. 866, 961 ; 1 Buss. (") Rose. Cr. Ev. 2 ed. 464 : Arch. 

818. 12 ed. 446; Brewer's case, 6 C. & P. 

. (»«) See ColicoU*s case, R. & R. 212. 363. 
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EVIDENCE. OBSXRVATIOKS. 

n., post. Of the trUent to defraud, p. 124^.; |nm^. Of the 
7, p. 126, XL, post. Of guilty knowleage, p. 127, n., post. As to 
gery of foreign notes, see p. 128, il, potty and 1 Wm. IV. c 66, 
^ statute 1 Geo. IV. c 92, s. 3, and 16 Vic c. 2, the 
>f England may cause the name of their signing clerk to be 
ised by machinery ; and all bank-notes on which the name of 
reon authorized by the Bank to sign them shall be impressed 
chinery, shall be good and valid to all intents and purposes, 
uch notes had be^ signed in the proper handwriting of such 
u 



duce the bill of exchange As to the vemiey indictmenty 
dence — prove the forgery variance^ see p. 116, n., ante. As 
119, n.)— -the uttering (see to forgery by use of Jictitious 
, n.) Bo9c, Or. Ev. 2 ed. name, p. 119, n., post. By aUeror- 
Archt 12 ed 463. turn, p. 120, n., post. As to neoe&- 

c of Indict Arch, 461 ; sary resemblance to true instru- 
C. L. 478. ment, p. 121, n., posit. As to 

proof of hamdwrvting, p. 123, n., 
post. Of the inUmt to defiiuud 
, n.,post. Of the uttering , p. 126, ii.,ji>ost. Oi guilty knowledge, 
, n., post. As to forgery by several m combination, p. 123, n., 
Ls to the forgery of foreign instruments, see p. 128, n., post, and 
Wm. IV. c. 66, s. 30. 



y be laid as such Although the fact of an alteration may be giren 
mce, and will support a charge of the forgery of the entire instrument, 
cter that it should be speciafiy alleged in one set of counts, even where 
•d " aZeer " is not in the statute (M). Since the statute of 2 & 3 Wm. IV. 
8. 8, it is not necessary to set out the instrument forged; but %f set out, 
68 arising under the previous state of the law are still applicable, and the 
It variance will be fatal ("). Now by 14 & 16 Vic. c. 100, s. 6, it shall 
cdent to describe the instrument by any name or designation by which 
le may be usually known, or by the purport thereof, without setting out 
)y or fac simile thereof, or otherwise describing the same or the value 
. Where an instrument is set out in the indictment, a nusdescription is 
trial if any of the terms used to describe it be applicable (^). To charge 
rery of a promissory-note, as that the prisoner ** did forge a certain 
wry-note ior the payment of £50,** without stating any v^ue, is suffi- 

htnn's ease, 1 Leach, 57. 2 & 3 Wm. IV. c. 128, s. 3, is appli- 
cable, although the instrument itself 
could not have been the subiect of an 
indictment for larceny, per Parke and 
Patteson, J. J., in Sharpens ease, 
8 C. & P. 436 ; and Gumey, B., in 
VauaharCs case, 8 C. & P. 276. As 
to the description of written instru- 
ments in an mdictment for larceny, 
see title Labobny, under the 

ofiEence, "stealing bills qf exchange, 
etc.** 

' (») R. V. WiUiamt, 2 Den. C. C. 61 ; 
S. C. T. & M. 882. 



caae, 1 Leach, 
the forgery charged is that of 
tptanee of a biU of exchange, 
rwelVs case, 1 Mood. C. C. 405; 
P. 148; see also BirldtCs case, 
;. 251. The forgery of an ae- 
e or indorsemerU to a bill of 
ze must be specially alleged. 
^lsworth*s case, 2 East, P. C. 
2 Buss. 870; see Atkinson*s 
C. & P. 669. 

lee the oases collected. Arch. 
447; Kosc. Cr. Ev. 2 ed. 468. 
h&Ye shown that the 
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07FKNCS. 

FORGERY— con^tnwd 

Forginff and uttering "any 
WILL, ooaicil, or teetamentary 
writing." (F.) 

11 Geo. IV. and 1 Wm. IV. 



PUNISHMENT. 

Transporiiation for lipe, or for 
any term not less than foubteki 
years ; or penal servitude for U7^ 
or for not less than rouB nor 
more than ten years ; or impruaon- 
mentnot exceeding four years, 
with or without hard labonr, 
and with or without solitaiy 
confinement, such confinement 
not exceeding one month at a 
time, nor thbee months in any 
one year ; 1 Vic. c 84, ss. 2, 3. 

16&17Vicc99,8s. 1 &i,ajid 
9 & 10 Via a 24, s. 1. 



eient (*^) ; and the date need not be set out {^^} ; nor need it be described as 
" for the payment of money" (^). A fictitious signature must be described as 
" purportmg " to be the signature of the real party {^*). If the particular 
nature of the iostrument is misdeecribed, as where a " promissory-note" was 
described as a " bill of ezchause" the variance is fatal. A bank-post bill 
must not be described as a bill of exchange, but designating it a bani bill of 
exchange is sufficient (^). A draft by A. upon B., payable to the order of C, 
ioithowt a€ceptaju$, is a bill of exchange, and may be described as such 
Sewing to the parchment on which the indictment is written impressions of 
forged notes taken from engraved plates, is not a legal mode of setting out the 
notes in the indictment C^). If the instrument forged be in a foreign lad* 
guage, it must be set out in that language, and a complete and accurate 
tnuudatiou must also be set out ; but a defect as to this is cured after verdict, 
by 7 Geo. lY. c. 64, s. 21 The intent to defraud must be charged as men- 
tioned in the several statutes, and the proof must agree with the averment (^)f 
By s. 28, of 1 Wm. IV. c. 66, the meaning of the word person" is defined, 
as to whom it shall comprehend. It is now, by 14 & 15 Vio. c. 100, s. 8, suffi* 
dent to allege an intent to defhiud generally. See farther as to proof of the 
intent, pott, p. 124, n. Though the forgery is itself an ofience ('^, counts for 
uttering are necessary, to guard agamst a fidlure of the proof of actual 

n James's case, 7 0. & P. 553. (») Harris's ease, 7 C. & P. 429; 

(M) Burgesis case, Id. 490. 1 C. 0. 466. 

/Mv m X T • *. X J V (») See SsudurshU's case, 1 Mood. 

«) Ta.unton, J , mtimated such an ^.^ C. 419 ; Warsha^r's iase, 466; 

oprmon m Saundersons case, 2 Lew. ffarris's ca^e, supra. 
^' ^' (M) 2 East, P. C. 988. It is suffi- 

(»*) Cartet's case, 2 East, P. C. 985. cient to aver a general intent to de- 

(^) Hunter's case, R. k R. 511. fraud a certain person, PowelPs ease, 

(-) BirkiU's case, Id. 251. ^ ^W^s case, 1 Leach, 173 ; 

if) 5 W* case, per Pattison, J., 2 Id. 187 : Crocker's ca*«, R. & R. 97 ; 

2 Mood, k Rob. 117. and see skvclartPs case. Id. 200. 
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KVIDENCE. 

re the forging (see p. 119, 
f) — the uttering (see p. 126, 
t) — ^that the party named 
indictment is heir-at-law, 
:t of kin to the deceased, 
of of either of these facts 
k conviction may be had on 
of the general ooimtB. 
Or. Ev, 2 ed. 472 ; Arch. 
461. 

c of Indict. Ateh. 460 ; 
a L, 481. 



OB8BRTATION8. 



As to the vmue^ see p. 116, n., 
ante. As to forgery by alUrar 
ium^ p. 120, n^ypost. As to proof 
of hcmdwritinff, p. 123, n., poit. 
This offence may be where the 
party whose name is forged is 
living(a) ; ' " 



and it has been held 
that forging the will of a non- 
existing person is an offence 
within the Act (6}. Where a 
will of lands was signed by only 
two witnesses, it was held there 
was no for^ry (c) ; otherwise, 
where the will was signed by the 
; christian name of the party {d). The probate unrepealed is 
ndusive evidence to bar an inoictment for forging a will («). 
6 fourth section of the statute it is sufficient, if such instru- 
or writing, however designated, is, in law, a will, testament, 
I, or testamentary writing." 

26, two 



loogarCs case, 1 Leach, 449; 
P. C. 948, ^<w</p. 122, n. (59). 
*er Pattison, J., Aven/s com, 
P. 696. 

VaWt case, 1 Leach, 449; 
, P. C. 948, pott, p. 128, n. 



(64) ; but now by 1 Vic. 
witneflses are suffident. 

Fitzgerald's case, 2 East, P. C. 
(e) Butteries ease, B. &. R. 852. 



; but it is not necessary to aver to whom the instrument was disposed 
re the statute makes the uttering generally an offence (**). See fiBother 
he requisites of the indictment and oases of a variance, under the 
ive heads following. 

f of the forgery.}— The offence may be committed, thoagh the party use 
I own name (^) ; as where a bill of exchange comes into the hands of 
and is made payable to A. B., yet if the A. B. in whose hands it is, is 
) party intended, and he fraudulently endorse it for the purpose of 
ig money, this is a forgery (•*). By Jietitious name.'] — Making an mstru- 
i a fictitious name, or the name of a non-eadsting person, is equally 
, as makin]^ it in the name of an ezistinff person (^). Where a prisoner 
m couTictod of indorsing a bill of exchange in a fictitious name, the 
held unanimously, that where there were no such persons existing as 
imported, it was a forged bill within the 2 Geo. II. (»). So also of a 
check on a banker in the name of a fictitious person (^7) : and if a person 
1 acoepitance in his own name to represent a fictitious firm, with intent 
kud, it is a forged acceptance (*"> ; and this is so, although the party 
additional credit by the use of the fictitious name(^). Where the 



Tolden's case, B. & B. 154: 
I, 1019 ; 2 Taunt. 334. 
lee I Hawk. o. 70, s. 2. 
^ead V. Young, 4 T. B. 441 ; 

and Brown's caae, 2 Leach. 

East. P. C. 998. But see 
>. Ev. 2 ed. 441, as to the 
thrown on the latter case. 
East, P. C. 957 ; 2 Buss. 828. 
ease, Fost. 116 ; Frauds case, 
B. 800 : B. & B. Z^^iShep- 
ase, 1 Leach, 286 ; WhUeys 
Ed. 983; B. & B. 90; Francis's 
i. & B. 209; Webb's case. 



3 B. & B. 228 ; B. & B. 405 ; Wattt^s 
case. Id. 406 ; Bontien's case, B. & B. 
260. Ji, V. Mitchell, 1 Den. G. C. 282, 

(M) wake's case, 2 East, P. C. 957; 
BoUand^s case, Id. 958 ; 1 Leach. 83. 

C^) Locketfs case, 1 Leach, 94 ; 
2 Bast, P. C. 940. 

(««) Rogers s case, 8 0. & P. 629, per 
Bosanquet, J. 

^)T^s case, 1 Leach, 172; 
2 East, P. C. 959 ; Taylof's case. Id. 
960 ; 1 Leach. 214 ; MarshalVs case, 
B. & B. 75; While/s case, Id. 90; 
Francis s can, Id. 209. 
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OrVSNCE. 

TOBJO^ERY—'CorUinued, 
Forging and uttering ^any 

UNDKBTASnrO, WABRAUT, Or 

ORDER for the payment of 
money.** (F.) 
11 Geo. IV. and Wm. IV.c. 66, 



PUNISHirEirT. 

Transportation for life, or for 
any term not lessthiui foubtesv 
years ; or penal servitade for lir, 
or for not less than, four nor 
more than ten years ; or impri- 
sonment not exceeding foub 
years, with or withont hard 
labour, and with or witbont 
solitary confinement ; such con- 
finement not exceeding one 
month at a time nor thbbb 
months in any one year ; 1 Yic. 
c. 84, ss. 2, a 

16 & 17 Yic. a d9> ss. 1&4, 
and 9 & 10 Yic c. 24, s. 1. 



forgery charged is in the use of a fictitioiui name, primd facie evidence of the 
non-ezistenoe of the party wiU be sufficient evidence to ffo to the jury (^). Bat 
where it appears that there are persons in existence residing in the place which 
the instrument refers to, proof must be given that those persons are not the 
real p^nsons referred to, although, in some respects, they may be misdescribed 
Drawing, accepting, or endrndng, in an aMum€<2 name, is forgery (^); but it 
must appear that Uie name was assumed for the purpose of fraud in the parti- 
cular transaction (^) ; and if a man pass himself off as the indorser of a bill, 
when he in fact is not so, and the mdorsement is genuine ; this cannot be 
deemed forgery, although done for the purposes of fraud ("). Nor where one, 
falsely alleging an authority to indorse, indorses "Per quo," signing^ thttKto 
his own name (^). By aUerationJ}— Any the slightest alteration of a genome 
instrument in a material part, whereby a new operation is given to it» is a 
forgery (^)]; as by making a bill of exchange for eight pounds i^pear to be for 

m Backler't eate, 6 C. & P. 518; B. & B. 90 : Francis' t ease, B. & R. 

Ktnff*t case, Id. 523 ; BrannatCt case, 90 ; Bosc. Or. Ev. 2 ed. 445. 

6 C. & P. 826 ; and see Hampton* s 0*) Bontien's case, B. & B. 2R) ; 

case, 1 Mood. C. C. 255; Bosc. Cr. and see AiclUs case, 2f£a8t,iP. C. 

Ev. 2 ed. 444, 460. 968 ; 1 Leach, 438. 

(") Wattes ease,-R.kKm;9B. (^) Bevels case, 1 Leach, 268; 

& B. 197. 2 Bast, P. C. 856. See also Wattis 

(«) PeacocVs case, B. & B. 278; case, R & R 486 ; 8 B. & B. 197. 

case, 1 Leach, 57 : 2 East, («) R, v. WhiU, 1 Den. C. C. 208. 

P. C. 962 ; WhUey's case, 2 Buss. 835; («) 1 Hawk. c. 70, s. 2. 
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EVIDENCE. OBSERVATIONS. 

►ve the forgery (see p. 119, Ventte, etc., see p. 116, ante. 
rf) — ^the uttering (see p. 126, As to the proof of nandwriting, 
It). Rose, Cr. JSv. 2 ed. 476 ; see p. 123, jww^— of the intent to 
12 ed. 464. defraud, see p. 124, past — of 

of Indict. Arch. Id.; guilty knowledge, seep. 124, ^<Mf. 
C. L. 480. Instruments which are in law 

orders or warranto, although in 
Dmmercial world they have a peculiar denomination, are within 
rords of the third section of the statute (a) ; as a draft upon a 
er, for it is a warrant and order for the payment of money (o) ; so 
i bill of exchange is an order for the payment of money (c) ; or 
rrant for the pavment of money (d), and may be descrioed as 
; so may a forgea check upon a banker, for it is both a warrant 
m order (e) ; and a letter of credit, requiring the correspondento 
e writer of it to apply funds to the use of tne party to whom it 
iren, was held by the Judges to be a warrant for the payment of 
y within this section of the statute (/). An undertaking to 

1 sum, though uncertain, and dependent upon a contingency, is 
in this section (g). It is not necessary, in order to render an 
oment " an order for the payment of money,*' that it should 
fy in terms the amount required to be paid (h). It must appear 
r upon the £ELce of the instroment itoelf, or bv proper avermente 
le indictment, that the instrument bears the character of an 

2 East, P. C. 943. (e) Per Bosanquet, J., Crowther*8 
Waioughb^s case, Id. 9ii ; R. case, 5 C. & P. 816. 

vlor \ C. & 218. (/ ) lUmkis case, 8 C. & P. 316. 

Lockets case, 2 East, P. C. L\ »--^. fin ir p «oq . 

Smith, 1 Den. C, C. 79. (^) McIntosh*s case, 2 East, P. C. 

Willoughby's case, supra. 942 (M.) post. 

pounds, by adding a cipher to tbe eight (^7) ; by altering a banker's one 
note, by substituting the word ten for one (**) ; or even altering the 
>f a country banker as to the place where they were made payable, has 
Lolden a forgery (**). And if a person having authority to fiU up a blank 
ance for a certain sum, fill up the bill for a larger sum, it is forgery («>). 
f a party put the name of another to a bill of exchange, without his 
ity, it is equally a forgery, though the party expected to be able to meet 
m due ; but if, from the course of dealing between the parties such 
ity might hoinA fde be considered to be possessed, it is not a forgery {^^). 
blance to true instrumefU.}— The forged instrument must bear a substan- 
semblance to the real instrument which it purports to be, but it is not 
ary the resemblance should be an exact one, if it be sufficient to deceive 
8 using ordinary observation (*2). Where there was no water-mark in 

EUworth*8 case, 2 East, P. C. Ass. 1839, M. S. Rose. Cr. Ev. 2 ed. 

38. 474; as to forgeries of bills of ex- 

Posfs case, R.& R. 101. change, when the acceptance is writ- 
ten in blank. 

Tr^Us case, 2 Taunt, 828; (su Forbes*s case, 7 C. & P. 224. 

J. 164. See HilVs case, 8 C. & P. 274 ; BeardPt 

Minter HarCs case, 7 C. & P. case, Id. 143 ; Parish's case, Id. 94. 
L Mood. C. C. 486. See^fcbV (») 2 East, P. C. 868. See Coli- 

use, 7 C. & P. 669. Jt. v. Wil- cotfs case, for vending counterfeit 

I Den. C. C. 284. See also stamps, 2 Leach, 1048 ; 4 Taunt. 300 ; 

s case, 8 C. & P. 682 ; Butter- R. & R. 212, 229 ; Jone^scase, Leach, 

(second) case, Durham Spring 204. 



OFFENOB. 

FOB.QlSRY—corainued. 
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FUKISHMBNT. 



the paper of a forged bank-note^ and the word pounds was omitted in the body 
of it, a conviction was held right(^'). And a conviction on a bill of exchange was 
held proper where there was no indorsement by the drawers, who were abo the 
payees, and it was therefore objected thd instrument could not pass as a bill of 
exchanger**). So also where a bill of exchange was not stamped ("). And a man 
may be inoictedfor forging an instrument, which, if genuine, could not be made 
available, by reason of sonte cii'cmnstance not appearing on the face of the instru- 
ment, but to be made out by extrinsic evidence (*<^). A deed, though not made in 
pursuance of the provision of particular statutes, requiring it to be in a particular 
form, may yet be a forgerjr {^) ; so foi^ging a check, though it be postdated (»). 
A man may also be convicted of forging a will, although the testator be stnl 
alive, for the instrument, if genuine, woidd nevertheless be a will ; the testator^s 
death would merely give effect to it Where on an indictment for foi^ging 
the will of Peter Perry, it appeared that the will began " I, Peter Perry," but 
was signed with the mark of John Perry, it was objected this was not ^e will 
ot Peter Perry ; yet the prisoner was convicted and executed. The resemUanoe 
however to a true instrument must extend to all the essential parts, so that it 
be not radically defective and illegal in the very £rame of it (**). Where a pri- 
soner had altered a banker's note from one to forty pounds, but cut off the 
signature of the party signing it, a conviction upon these facts was held 
wrong (•^). So also where a navy bill was made payable to , or order ; 



(M) miiotes case, 2 East, P. C. 951 ; 

1 Leach, 175. See Boosts case, 2 East, 
P. C. 950. 

(«*) Wick's case, R. & R. 149. See 
BirhiU's case, Id. 97. 

(") Hawkeswood's case, 2 T. R. 
606 ; 1 Leach, 257 ; Le^s case. Id, 
258; Morton's case, 2 East, P. C. 
955; Teague's case, Id. 979; 2 Russ. 
341 ; ReculisVs case, 2 Leach. 811. 

<*«) McIfUosh's case, 2 Leach, 883 

2 East, P. C. 942. 

(5^) Lyon's case, R. & R. 255 
Froud's case. Id. 389, 1 B. & B. 300. 
(M) n. V. Taylor, 1 C. & R. 218. 



(M) Murphy's case, 2 Eaat, P. C. 
949; Sterling's case, 1 Leach, 99; 
Coogan's ca^e, Id. 499. 

(W) 2 East, P. C. 952. See Wit- 
cock's COM, 2 Russ. 456. 

{^^) Pateman's case, R. k R. 455 ; 
See Burke's case. Id. 496 ; Jone^s 
case, 1 Leach, 204 ; 2 East» P. C. 838; 
see also 4 Taunt. 303. 

(M) Richards' s case, R. k R. 193. 
But see Chisholm's case, Id. 297. If 
such a bill have the forms of a bill of 
exchange, it may still be a forgeiy, 
though not compl3nlng with the requi* 
sites of the statutes as to a navy bOL 
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SnDKNClL OBSBRYATIONS. 

(t). A forged magistrate's order for a reward for apprehend- 
vagrant which appeared upon the face of it to be defective, as 
sing nnder seal, or directed to the constable, etc., was holden 
» be within the statute (k). So an indictment for forging an 

for relief to a discharged prisoner, under 5 Qeo. I v . c. 85, 
in many instances ungrammatical, and at variance from the Act, 
leld bad {I), But an indictment for forging an order of a Justice 
e county treasurer, to pay a churchwi^en a certain sum under 
revisions of a statute, was held good, although it did not anpear 
e order that the person to whom the money was to be paia was 
officer ; because it did not appear he was not such an officer, 
he treasurer was bound to conclude that the Justice would not 
t such an order, without satisfying himself that the party was 
an officer (m). The instrument must purport to be signed by 

person having authority to command the pavment of the 
y, and be directed to a person who was compilable to obey 



RavencroJVt cote, R. & B. 161 ; 
BO £aJc€r*t cctse, 1 Mood. C. C. 
Vide IL V. Williams, 2 Den. 
61. 

RutkwortKs cote, K. & R 317. 



(0 Dcnnell^i cote, 1 Mood. C. C. 
488. 

(m) Fronds case, R. & R. 889. See 
also MelntosKs case, 2 East, P. C. 
942 ; 2 Leach, 888 ; 2 JRim 475. 



,e Judges ruled the same with regard to a bill of exchange where the 
of the payee was left blank So also, where a for^^ will of land 
gned by two witnesses only, it was held that a conyiction thereon was 
, for if genuine, the will would have had no validity (**^. See farther, 
this head, the cases as to the fomry of "any undertaking, wairant, or 
or the pajrm^tof money,** at p. 120, aiUe, and of "any acquittanoe or 
& for money or goods," at p. 184, post, and of any " warrant or order for 
livery of goods," at p. 136, post, 

fery by several in combination,'^ — ^If several combine to forge an instrument 
cb. execute by himsdf a distmct part of the forgery, and they are not 
er wh«n the instrument is completed, they are nevertheless all guiltv as 
mIs (^) ; as, if B. make the paper, C. engrave the plate, and D. fill up 
rtrmnent, each without knowmg tiiat the others are employed for that 
le, all are principals Handwriting — competency. 1 — lliat the part of 
(trument alleged to be forged is not of the handwriting of the party, may 
ved by any person who is acquainted with lus handwriting, m>m hkving 
im write or from having corresponded with him (^), or acting upon 
ndenee with others {^) ; and a party skilled in the detection of 
been admitted to prove that the writing is in a feigned hand. 



BandaWs case, Id. 195. But 
lot necessary, in order to con- 
• a promissory-note within the 
9, that it should be negotiable. 
ease, 2 Biua. 450 ; R. & R. 800; 
. 825. So aliao of a bill of ex- 
3 drawn by the prisoner, but not 
Bd by him, this nas been held a 

BirketCs case, R. & R. 86. 
Walts oase, 2 East» P. C. 953 ; 
w by 1 Vic. c. 26, two witnesses 
ficient. See also Moffat's caee, 

ft bill of exchange, being in- 
f genuine, was held not a for- 

1 Leaoh, 431 ; 2 East, P. C. 



(») BingUy'scase, R. & R. 446. See 
Coolers case, 8 C. & P. 582. 

(«•) Dade's case, 1 Mood. C. C. 307; 
KirkwoocPs case. Id. 304. But see 
ffarru^s case, 7 C. & P. 416. 

{^f) Oarrels v. Alexander, 4 Esp. 
87 ; 1 Esp. 14 ; 2 Stark. 164 ; 1 Holt, 
42ff ; his surname only, Letnis v. Sapio, 
M. & M. 39 ; Powells, Ford, 2 Stark. 
164, contra. As to proof of hand- 
writing, see 2 Stark, Ev. 2 ed. 872 ; 
Phil. Ev. 8 ed. 690, etseq. 

(•«) Gould V. Jones, 1 W. B. R. 
384 ; Harrington v. Fry, R. & M. 90. 

(69) a. V. Slaney, 5 C. & P. 213. 
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OFFENCE. rUKISHHENT. 

FORGERY— c<?n^mM«o?, 



though he never saw the party write ('^®). But handwriting cannot be proved by 
comparing it with other documents, though confessedly authentic {^^). By the 
9 Geo. IV. c. 82^ the party whose name is forged may himself be a witness to 
prove the forgery ; but his testimony is not the best evidence, and that of other 
parties only secondary (f^). It must be proved expressly, or firom circumstances, 
that the idleged forgery was intended to represent the handwriting of the 
party whose handwriting it is proved not to be ; or that it was attempted 
to be uttered as the handwriting of a non-existing party (^). 

The intent to defravd.'\—As to the allegation of the intent, and caaes of a 
variance having been holden, see arUe, p. 118, n. Whether the malriiig or 
uttering of a forged instrument be done with an intent to injure a particular 
person, as alleged, is matter of evidence for a jury (^*) ; but it is not necessary 
to show that the prisoner had that particular person in contemplation at the 
time of the forgery ; it is sufficient, if the forgery would have the effect of 
defrauding him ; for the prisoner, in presumption of law, intends that which 



(W) R. V. Color, 4 Bsp. 117 ; 1 Esp. 
14 ; Goodtitle v. Braham, 4 T. R. 497; 
sed quceref Owrney v. Langlandsy 
6 B. & Aid. 880 ; 2 Esp. 714 ; Carey 
V. PiU, Peake, Ad. Ca, 180 ; Wil' 
liaTfuft case, 8 C. & P. 484, where such 
evidence was admitted by Parke, B., 
after consulting Tindal, C. J. ; but it 
was said that the weight of such evi- 
dence would depend on the way it 
was confirmed. 

OarreU v. Alexander , ante; 
1 Bsp. 14 ; Peake, N. P. C. 20 ; unless 
such writings are in evidence for 
other purposes in the cause, Solita v. 
Yarrow, 1 M. & Rob. 138; IL v. 



Morgan, Id. 184, n. ; OriMA v. 
WUliarM, 1 C. & J. 47 ; Waddtngton 
V, CovMne, 7 C. & P. 695 ; Doe d. 
Perry v. Newton, 1 Nev. & P. 1 
5 Ad. & El. 514 ; .and a witness may 
refresh his memory by looking at a 
paper from which he has formed his 
opmion, Burr v. Harper, Holt's N. 
P. C. 420 ; Phil. Ev. Sed, 695^ 

(^2) JTugheis case, 2 East, P. C. 
1002 ; Macguir€s case. Id. B. k B. 
878. 

(^) Sponsonb^s ease, 2 East, P. C. 
996, 7 ; Down^s case, Id. 997. 

0*) 2 Stark. Ev. 886, 2 ed. ; Pow 
elis case, 2 East, P. C. 989. 
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SVIOKNCB. OBBBBYATIONS. 

it (n) ; it ia guffident, however, tliat the inBtnuneat (thoti^ not 
addressed to a particular person) would, as shown by the evidence of 
the course of dealing, be an authority to a certain person to pay the 
amount (o). ^ This is to certify that R R has sw^t the flues, etc., 
J.N. £4 Os. lOd.,** was held sufficient to uphola an indictment, 
charging it as a warrant for the payment of money, it being proved 
that by the course of business it would have been paid, if it had 
heeD genuine (/>). But if the instrument purport to be an order 
▼hich a party nas a right to make, although in truth he had no such 
right, and altiiough no such person be in existence as the (under pur- 
to be made by, it is still an order within the statute (q) ; as 
where a prisoner gave an oixier for the payment of money in a ficti- 
tioiu name on pames with whom he kept no cash — this was holden 
a forgery : and it was said to be immaterial whether such a partv 
as the order purported to be made by, existed or not ; or if he did, 
whether he kept cash with the parties (r). Forging an indorBement 
niwn a warrant or order for the payment of money, is not within the 
tnird section of the Act («). See post, p. 137, as to what is an order 
for the delivery of goods within the tenth section of the statute. 
i (ft) 2 East, P. C. 986. (r) LockeU'tcoM, 2 Id. 940; 1 Leach. 

. (0) Jiogers's caw, 9 0. & P. 41. 94 j Abraham: t ease, 1 Id. 96, n. : 

[p) R. V. Rodgers, 9 C. & P. 41 ; 2 East, P. C. 941. 
R. V. Dawson, 2 Den. C. C. 75. , , ^ . « 

iq) 2 Bast, P. C. 940. (*> ^rtwlt** can, 6 C. & P. 408. 

is the nataral conseqaenee of his acts (^') ; and this is so, though the prosecutor 
nreaxB that he did not believe the prisoner had forged the instrument with 
intent to defraud hiin('^); and though from circumstances of which the 
prisoner is not apprised, he could not de&aud the prosecutor, it is sufficient if 
the intcAt to dentiud is in the prisonei's mind (^) ; for it is not neoessarv to 
nove an actual defraud {^), I^esenting a cheque to a hanker^ who refused it,- 
tias been holden eyldence of an intent to defraud that banker, though the 
cheque was not drawn upon him And although a banker held guarantees 
from the prisoner for a larger amount than the forged note paid to him, that 
fact does not so comj^etely negative the intent to defraud such banker, as to 
ivithdraw the case from the consideration of the jury (M). Where a forged bill 
of exchange was siven as a pledge only, but to obtain credit, it was holden to 
be a fraudulent mtent witlnn the meaning of the statute (^^). If bankers 
•othoriEed to pay a sum of money to three persons pay it to one of them and 
two strangers, who personate the other two individuals, their liability continues, 
and the false instrument on which the money was obtained may be charged to 
have been made to defraud them (^). Where a forged order for the delivery 
of goods was addressed to a female in her maiden name, but who, previous to 
the date of it, had married, and the goods were delivered to the prisoner by 
her husband ; it was holden that the intent might be laid to defrttud the 
hmband C]. Where the money was paid to the prisoner by the prosecutor, 
btfare the talse instrument was made or uttered, a conviction was nad for an 
intent to defrtiud (^). Where the forgery is on a Joint-Stock Bank, the intent 

C*) Mazagorn*8 cote, R. k R. 291. (") Birh^s case, R. & R. 86. But 

('•j SkewMrcTs case, R. & R. 169 ; a mere showing of a forged instru- 

ne ic. V. Harvey, 2 B. & C. 261. ment to gain credit, is not an offence 

P) HddefCs case, R. & R. 154 ; R, within the statutes against forgery. 

Marcus, 2 C. & K. 856. ShvJkarcCs ease, R. & R. 200. 

l») Crooi^s case, 2 Str. 901 ; Ooat^i (82) i^otCs case, 2 Lew. C. C. 178; 

ease, 5 C. & P. 316. ( ) Martin s case, Id. 649 ; see also 

(*•) Jameses ease, 7 C. &P. 653. BoardmarCsease, 2 Lew. C. C. 181. 

M 2 
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OFFEKCE. 

YOBQERY—eofUtwued. 

Making false entries of Stock, 
etc. (F.) 

11 Geo. IV. and 1 Wm. IV. 
c. 66, 8. 5. 



FtnnSHlCKRT. 

Transportation for life, or for 
any term not less than fourteen 
years ; or penal servitude forUTB, 
or for not less than foub nor 
more than ten years ; or impri- 
sonment not exceeding four 
years, with or without hard 
labour, and with or without soli- 
tary confinement, such confine- 
ment not exceeding one month 
at a time, nor three months in 
any one year; 1 Vic c. 84, 
ss. 2, 3. 

16 & 17 Vic c 99, ss. 1 & 4, and 
9 & 10 Vic c 24, s. 1. 



mav be laid either to defraud " A. B. (one of the partners) and others," or to 
defraud one of their registered offioers (^) ; but a prisoner who is a shareholder, 
and who utters a forged acoeptance, cannot be oonvicted on counts laving 
an intent to defr«ud "A. B. (another shareholder) and others " (^). Where 
there is no appearance of a fraudulent design, as to gain advantage to the 
party himself, or to prejudice a third person, l)y the aUmUionoian instrument 
made to or by the partjr himself, it will not constitute forgery (^). Offer, vUer, 
dispose qf, and prU off."] — Giving a foi^ged note to an innocent party, or to an 
accomplice, that he may utter it^ is a .disposing of, and putting away the 
note (^), even if it be to a person employed to detect the offender (W) ; bat a 
mere showing of a false instrument to gain credit, is not(^). But the diowing 
of a forged receipt to one with whom Sie prisoner is claixning credit for it, is 
an uttering and offering ('^) ; so also placing a forged receipt for poor^s rates in 
the hands of thd prosecutor for inspection only, in order to induce him to 
advance money to a third person for whom the prisoner was to be surety ("). 
Presenting a bill, though objected to, is a sufficient uttering of a forgea 
instrument (*>) ; and the offence is complete, though the uttering be only 
conditional (^). Giving an engraving of a forged note to a party as a specimen 
of skill, but without intending that the particular note should be put m drca* 
lation, is not an uttering (^). Delivering foiged stamps by a prisoner at his 
own house, to a porter, to carry them to the Bath wagon^ was held an 
uttering by the prisoner (8*), Where several, by concert^ are privy to the 
uttering of a forged note, which is uttered b^ one only, in the absence 
of the others, he only who utters it is a pnncipal, but the others are 
accessaries before the £act(<^). Proof that the forged instrument was told 
rj ^'^l."^** ^***> under the repealed stat. 13 Geo. HI. 



. & P. 568 ; S. P. ruled by Cole- 
ridge, J., in Beard's case, 8 C. & P. 143. 
Apd where the intent is laid to de- 
fraud a public officer, it need not be 
averred that he was nominated imder 
7 Geo. IV. c. 46. 
(M) Cookie ease, 8 O.'^ TP. 686. 
(8^) 1 Hawk. c. 70, s. 4 ; 2 East, 
P. C. 864 ; see CollieiU case, 6 C. & 
P. 160. 

(88) Palmer's case, 2 Leach, 978 ; 
2 B. & P. 96 : R. & R. 72 ; Giles's case, 

1 Mood. C. C. 166. 

(89) HoldetCs case, R. & R. 164 ; 

2 Leach, 1019 ; 2 Taunt. 334. 

(W) Shakurd's case, R. & R. 200, 



c. 79. 

(«)iJ. V. Radford, 1 Den. C. C. 69. 
(«) R. V. Ion, 2 Den. C. C. 476. 
(M) ArscoWs case, 6 C. & P. 408 ; see 
Crowther's case, 5 C. & P. 316. 

(»*) Cook^s case, 8 C. & P. 682 ; Per 
Patteson, J. 

(W) Per Littledale, J., Harries cast, 
7 0. & P. 428. 

(W) Under 44 Geo. III. c. 98 ; Cdi- 
cotCs case, 2 Leach, 1048 ; R. & R- 
212 ; 4 Taunt. 800. 

(W) Soare's case, R. & R. 26 ; Bad- 
cocJis case. Id. 249 ; Stewart's com. Id. 
363; Davis's case, Id. 113; see ifor- 
ris's case. Id. 270; 2 Leach. 1096.; 
Harris's case, 7 C. & P. 416. 
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XVIDENOB. OBSBBTATlOVa 

Prove the alteration as chaived 
— ^the intent (see note, infrd), 
Bo9c Or, JSv. 2 ed. 486 ; Arch. 
12ed.468. 

Free, of Indict Arch, Id, 



or disposed of, will support a count under sect. 12 of 1 Wm. IV. o. 60: but 
^ere the words of the statute are only ''utter and publish as true/ the 
i&strument must have been uttered as true, and not sold or disposed as s 
tcr^ instrument (^), The evidenoe as to the uttering will m general be 
similar to that wnich is necesBarv to support an indictment for uttering 
ooonterfeit coin ; see ante, p. 67. If the Jury are satisfied that the prisoner 
uttered the instrument as true, meaning it to be taken as such, and that he 
knew it to be forged, they are bound to infer the intent to defraud 
Ouilty knowledge.y^nns admits only of inferential proof, founded upon sucn 
facts, as that the defendant had passed otiier forged notes, if proved by 
Intimate evidence ; or that he had other forved notes of the same kind 
in his possession 0) ; to which, if there be added proof that when he passed 
the notes in question, he gave a false name or address ; this will amount to s 
strong presumption of guutv knowledge And it would seem that evidence 
tliat a prisoner destroyed the note ought to be received If, however, s 
sabsequent uttering be made the subject of a distinct indictment, it cannot be 
used to show a guilty knowledge in a former uttering {*), On an indictment 
for engraving or uttering notes of a foreign prince, evidence of a recent 
engraving or uttering notes of another foreign prince is admissible in proof of 
gnflty knowledge (^). Bnt evidence cannot be given of what the prisoner said 
at another time, collateral to a former uttering, as it is impossible that the 
prisoner oan be prepared to contradict it (*). Where a prisoner, after he was 
in custody for forgm£r and uttering a forged bill, wrote a letter to a third 
party, saying that such a "partfa name is on another bill, and desiring him not 
to say that Uie latter bill is a forgery, it was held that the latter was receivable 
in evidence, to show guilty knowledge ; but the jury ought not to consider it as 
evidence that the other mil is forged, unless such bill is produced, and the 
forgery proved in the usual way (7) ; and so also, evidence of what the prisoner 

(») Arch. 12 ed. 456. 686. It, v. Green, 2 C. & K. 209. 

M fftll*t case, 8 C. & P. 274. As to what is personal possession, see 



') Millard's ease, R. & R. 245; 1 Wm. IV. c. 66, s. 28, post, p. 189. 
to* case, 1 N. R. 92 ; TattersaVs (*) Rose. Cr. Ev. 2 ed. 



ease, Id. 94,' n. : £alPs ease, 1 Camp. M Fhill. Ev. 8 ed. 494, n. 
824; 1 Mood. C. C. 470; R. & R. M Smith's case, 2 C. & P. 688; 
132 : the other forged notes need not 4 C. & P. 411 ; sed contra. Per Little- 
be of the same description, Id. ; and dale, J., in Kirhwoods case. Lew. 
see KirkwoodPs case, Eew. C. C. 103 ; C. C. 108 ; and see also Hodgson's 
HodgsofCs case, Id. 103. case. Id. 103. 

{^)HowgKs case, R. k R. 120; it (») BalVs case, 1 Mood, C. C. 470; 

must be proved however, that the 7 C. & P. 429. 

other notes were forged, and they (•) PhUlMs case, 1 Lew. C. C. 105. 

ODght to be produced. Millards case, * C) Per Coleridge, J., Forheis case, 

R & R. 245 ; Cooke's case, 6 0. & P. 7 C. &P. 224. 
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OVFERCE. 

FORGEBT— eon^'niMd 

Making a trawftT of Stock, 
in the name of another, not the 
owner. (F.) 

11 Geo. IV. and 1 Wnu IV. 
c. 66, 8. 5. 



PUVI8HMSMT. 

Transportation for life, or for j 
any term not less than fourteen , j 
years ; or penal servitude for uns, 
or for not less than four nor 
more than ten years ; or impri- 
sonment not exceetting four 
years, with or without hard 
labour, and with or without soli- 
tary confinement, such confine- 
ment not exceeding one month 
at a time, nor three months in 
any one year; 1 Vic. c. 84, 
ss. 2, 3. 

16& 17 Vic c99, ss. 1 & 4, and 
9 & 10 Vic c 24, s. 1. 



Baid respecting other bilk of exchange, is not admissible unless the bills are 
produced 

OtAer/<>rame«.}--Other provisions as to the offence of forgery, are contained 
in 1 Wm. tv. c. 66, and various statutes, besides those enumerated in the body 
of this work at pp. 114 to 121 ; but as these relate to offences not likely to be 
of frequent occurrence, it is deemed sufficient to notice them by the foUowing 
list ; and to remark, that under all these statutes (with a few exceptions), 
uttering the foiged instrument, knowing it to be forged, is made equally penal 
with foi^ging it. 

Forcing or counterfeiting the Great Seal of the United Kingdom, his Majesty's 
Privy Seal, etc., high treason, 11 Geo. IV. and 1 Wm. c. 66, s. 2 ; transporta- 
tion for life, or for not less than fourteen years ; or ^tmiI seroiivde for hfsy or 
for not less than four or more than ten years ; or tmprisonment not exceeding 
four years, toith or withotU hard Icibour, and with or without solitary conjinement; 
the latter not exceeding one month at any one time, nor three months in any one 
year, 1 Vic. o. 84, ss. 2, 8, and 16 & 17 Vic. c. 99, ss. 1 & 4. 

As to the instruments of forging — paper, etc A-' Making, or having without 
authority, any mould for making paper with the words " Bank of England " 
visible in the substance, or for malnng paper with carved bar lines, etc., or 
selling such paper. (F.) 11 Geo. IV.'and 1 Wm. IV. c. 66, s. 18 {aee proviso in 
s. 14) ; trant;iaortation for fourteen years ; or penal servitude for not less than 
six or exceeding eight years; or imj^risonment, vnth or without hard labour, for 
n^t more than two years. Engravmg on anv plate, etc., any bank note, etc., 
or blank bank note, bill, etc., or using or having such plate, or uttering or 
having paper upon which a blank bank note, etc., shall be printed without 
authority. (F.) 11 Geo. IV. and 1 Wm. IV. o. 66, s. 16 ; trarisportation for 
fourteen years; orperial servitude for not less than six or more than eight years; 
or imprisonment, with or without hard labour, not exceeding two years. En- 
graving on any plate, etc., any woi*d, number, figure, character, or ornament, 
resembling any part of a bank note, etc., or using or having such plate, etc., or 
uttermg or havmg any paper on which there shall be an impression of any 
word, etc. (F.) 11 Geo. IV. and 1 Wm. IV. o. 66, s. 16 ; transportation for 
fourteen years ; or penal servitude for not less than six or exceeding eight years; 
or imprisonment not exceeding ttpo years, with or without hard labour. Making 
or having in possession any frame, etc., for the manufacture of paper with the 
name of any banker's appearing in the substance, or making, selUng, etc., or 
having in possession such paper. (F.) 11 Geo. IV. and 1 Wm. IV. c. 66, 
ss. 17, 26; transportation for fourteen years; or penal servitude for not less than 
four or more than eight years; or imprisonment for not more than three years, 
with or without haralabou/r, and with or unthout solitary confinement; the latter 
qualified by 1 Vic. o. 90, s. 5, ante, p. 8. Engraving on any plate, etc., any 

(«) Per Pattison, J., Cook^s cose, 8 C. & P. 586. 
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EVIDENCE. OBSERVATIONS. 

Prove the transfer as stated, 
' of a transferable stock — ^that the 
^ person in whose name it was 
^ made was not the owner — the 
intent (see p. 124, n., ante). Rose, 
^\ Cr. Ev. 2 ed. 486 ; Arch, 12 ed, 
c*» 469. 

Prec. of Indict. Arch, Id, 

£- 
It 

k 



bill of exchange, or any promiasory-note of any bankers^ etc., any words 
resembling the subscription thereto, or usin^ such plate, etc., or selling or 
having imy paper on which any part of such biH, etc, shall be printed. (F.) 
11 Geo. IV. and 1 Wm. IV. c 66. ss. 18, 26; 

neni. Engraving plates, etc, for foreign bills or notes, or using or having such 
plates, or uttering anypaper on which any part of such bm, etc., may be 
printed. (F.) 11 Geo. IV. and 1 Wm. IV. c. 66, ss. 19, 26. (See Wanhanet't 
cm, 1 Mood. C. C. 466 ; Jlarri^s case, Id. ; 7 C. & P. 416, 429, S. C. ; 
HannoiCt ease, 2 Mood. C. C. 77; 9 C. P. 11) ; same as kut-menHofied punish- 

As to forgeries in fraud qf the revenue.'] — Having in possession, without 
lawful excuse, any false, forged, or counterf<9it die, plate, instrument, etc., for 
tile purpose of denoting or expressing any stamp duty ; or any vellum, parch- 
ment or paper, having thereon the impression of any such false, etc., <tie, etc., 
wholly or in part, or fraudulently using, joining, fixing, or placing, with or 
Upon any vellum, etc., any stamp, etc., which shall have been cut, tom> or 
^ I gotten on, or removed from any o^er vctllum, etc., or erasing names, dates, 
I etc, with the intent to nse ttie stamps again ; or knowingly having in pos- 
t, ' session any stamped vellum, etc., from which any name, date, etc., shall have 
f^, been fraudulently erased. (F.) 3 & 4 Wm. Iv. c 97, s. 12; we Alidads 
^ ease, 8 C. & P. 136 ; transportation for life, or for any term not less than four- 
r, ; teen years; or j^nal servitude for life, or not less than four or more than ten 
^ j years; or imprisonment for not more than four years, Similar provisions are 
^ made by 66 Gfeo. III. c. 184, s. 7 ; and now by 1 Wm. IV. c. 66, ss. 1, 26, 
1^* I punishAOible as by the above section, to which may be added hard labour and'solitary 
I confinement; qualified by 1 Vic. o. 90, s. 6, a'tUe, p. 8. Forging the stami>s on 
: I paper, etc., playing cardfs, gold and silver plate, etc. ; or trani^x)8ing or removing 
\ '. ' such stamps from one piece of wroupfht plate to another, etc. (F.) 62 Qeo, III. 
1: c. 143, S8. 7, 8; transportation for life, or for not less than fourteeen years; or 
T^enal servitude for life, or for not less than four or more than ten years; or 
imprisonment for not more <Aa» four years, with or without hard laJbour, and 
with or wUhowt solitary confinement, I Wm. IV. c. 66, ss. 1, 26 ; the solitanr 
I j confinement qualified by 1 Vic. c. 90, s. 6, ante, p. 3. See also 66 G^. III. 
^1 c. 186, 8. 7, as to forging, etc, gold and silver plate duty marks, etc ; and 
'A B. 6, of the same statute, as to foiging the stamps, etc, on licenses to keep 
- f stage-coaches, newspapers, etc. As to forging the assay marks of the Gk>ld- 
, ' smiths' Company, etc., see 13 Geo. III. c 69, s. 2; 38 Geo. III. o. 69, s. 7; 

24 Geo. ni. sess. 2, c. 60, s. 16 ; and see Ogden's case, 6 C. & P. 631 ; Lee's 
^ case, 1 Leach, 416 ; ffope's case, 1 Mood. C. C. Forging any stamp, etc., 
'i used for securing the diities on paper, etc. ; having them in possession, etc.j 
f 1 Geo. IV. o. 58, s. 13 ; fine, etc. Making, etc., or having in possession, eto., 
I any mould or frame to be used in the manufaotiffe of paper, having therein the 
I words " Excise-office or engraving, etc.^ any plate, etc., in imltetion of any 
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OFFBNCX. 

FORGERY— <Jonfmtt«i. 

Forging and uttering a trans- 
fer OP Stock. (F.) 

11 Geo. IV. and 1 Wm. IV. 
c 66, 8. 6. 



PUNISHMENT. 

Transportation for upe^ or for 
any term not less than foubteek 
years ; or penal servitude for life, 
or for not less than four nor 
more than ten years ; or impri- 
sonment not exceecUng poub 
years, with or without hard 
labour, and with or without soli- 
tary confinement, such confine- 
ment not exceeding one month 
at a time, nor three months in 
any one year ; 1 Vic. c 84, 
ss. 2, 3. 

16 & 1 7 Via c. 99, ss. 1 & 4, and 
9 & 10 Vic c 24, s. 1. 



Forging and uttering a power Same as mpra. 
OP attorney to sell out Stock. 

11 Geo. IV and 1 Wm. IV. 
c 66, s. 6. 



plate, etc., used by direction of the CommiBsioners of Excise. (F.) 2 Wm. IV« 
o. 16, 8. 8 ; f€fV(U tervitude for four years; or imprisonment for any period not 
l£ss than two years, Forgvag any permit, or any impression, stamp, etc., to 
be used on any permit. (M.) 2 Wm. IV. c. 16, s. 14 ; penal servitude for /our 
years ; or imprisonment, with or without hard labour^ for not more than tvo 
years ; or fine and imprisonment, at the discretion <f the Court; and hy s. 1^ 
forging any request note for a permit, is made liable to ajine of £500. Forging 
debentures or certificates for payment or return of money from duties of 
Customs or Excise. (F.) 62 Geo. III. c. 148, s. 10 ; transportation for life, or 
for not less than fourteen years; or penal servitude for life, or not less than four 
or more than ten years; or imjarisonment for not more man four years, with or 
without hard labour, and wUh or without solitary confinem^rU, 1 Wm. IV. 
c. 66, ss. 1, 26 ; the solitary confinement qualified by 1 Vic. c. 90, s. 5, aids, 
p. 3. Forpfing or altering fiwiks. (F.) 7 Wm. IV. and 1 Vic. o. 36, s. 34; 
penal servitude for four years. Forging a hawker^s license, 60 Geo. in.'o. 41, 
s. 18 ; Jine of £300. Yorging, etc., or altering, etc., declarations, etc., of 
return of premiums of insurance, 64 Geo. III., o. 133, s. 10 ; First offence, 
Jine of £500; Second qfence (¥,); penal servitude for four years. Forging 
any contracts, certificates, receipts, etc., relating to the redemption of the 
land-tax. (F.) 62 Geo. III. c. 143, s. 6 ; transportation for l\fe, or for not lets 
than fourteen years ; or penal servitude for life, or not less than four or more 
than ten years; or impriaonmerd for not more than four years, with or without 
hard laibour, and with or without solitary confi.nemewt, 1 Wm. IV. o. 66, 
ss. 1, 26 ; the solitary confinement qualified by- 1 Vic. c. 90, s. 6, aiUet p. 3. 
Forging any declaration, warrant, oraer, or other instrument, or any affidavit 
or affirmation required to be made by the Commissioners for the reduction of 
the national debt, or any certificate or^order of their officers, etc. (F.) 2 & 3 
Wm. IV. c. 59, 8. 19 ; see 10 Geo. IV. o. 24, s. 41. Forging any certificate of 
a receipt given to or by the Commisfdoners for relief to the West India 
Islands. (F.) 2 &; 3 Wm. IV. o. 126, s. 64 ; or to or by the Commissioners for 
relief to the island of Dominica. (F.) 6 & 6 Wm. IV. c. 61, s. 6 ; or receinto 
for compensation money to slaveholders. (F.) 6 & 6 Wm. IV. c. 46, s. l2; 
transportation for life, or for not less than fourteen years ; or penal servitude 
for Ufe, or for not less than fowr or mor$ imn ten years; or imprisonment Mt 
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EYIDENCE. OBSBBYATIONS. 

Produce the transfer, and 
prove it to be forged— that the 
prisoner forged it (see p. 119, n., 
anUy) — ^the uttering ^see p. 126, 
iL, ante,) — ^the Intent (see p. 124, 
n., ante,) — ^the guilty knowledge 
(see p, 127, n., ante). Arch, 12 ^ 
470. 

Free, of Indict Id. 



Produce the power of attorney A power 'of attorney for the 

—prove it to be forged (see p. 1 19^ transfer of stock, was, before this 

IL, ante) ; show that the stock was statute, holden to be a deed 

transferable — and as vwpra. Arch, within the statute 2 Oeo. II. 

« 12 ed. 471. c. 25, s. 1, ^pott, p. 135. 
Prec. of Indict. Id, 470. 



aeteding four years, with or toithout hard labour, and with or withotU solitary 
cnfinement ; the latter not exceeding one month at any one time, nor three 
9Mdht in any one year ; 1 Vic. c. 84, ss. % 8. 

Forging the signatures of public officers.y-Forgm^ the name of the RegiBtrar 
of the High Court of ADMiBAi/rr, or the Bank receipts for suiton' money. (F.) 
63 Geo. UI. c. 151, s. 12 ; the hand of the Acoountant-ffeneral of the Ex- 
chequer. (F.) 1 Geo. IIL c. 85; of the Receiyer-genend of Excise, or Excise 
Comptroller of cash, or other person duly authorized, to any draft, etc., upon 
the Bsaik of England. (F.) 7 & 8 Geo. IV. o. 53, s. 56 ,* of the Paymaster, 
etc., of tiiie forces, to any draft on the Bank, etc., 23 Geo. III. c. 50, s. 10 ; of 
the Accountant-general, Registrar, etc., of the High Court of Chancery, or 
of the Cashier ca the Bank, to any instrument relating to suit(MrB' money. (F.) 
12 Geo. I. c. 32, 8. 9 ; of the Beceiver-general of stamp duties, or of his clerk, 
or of the Commissioners of Stamps, to any draft, etc., upon the Bank. (F.) 

46 Geo. ni. c. 76, s. 9; of the Treasurer of the Ordnance to any draft, etc., 
on the Bank. (F.) 46 Geo. HI. c. 45, s. 6 ; of the BeceiTer-genend of the 
POBT-OFFICB, etc., to any draft on the Bank. (F.) 46 Geo. IH. o. 83, s. 9 ; 

47 Geo. HI. st. 2, c. 59, s. 3 ; see elaopost, iv^a ; of the AnJUTANT-OENERAL 
of the volunteers and local militia, etc., to any draft, etc., on the Bank. (F.) 
54 Geo. III. c. 151, s. 16 ; of the Surveyor-general of the woods and forests, 
etc., to any draft, etc., on the Bank. (F.) 46 Geo. HI. c. 143, s. 14 ; of the 
Reoeiver-mieral of the frefines any writ of covenant. (F.) 52 Geo. III. 
c. 143, s. 5 these several offences were made punishable with death by the 
respective statutes ; but now by 1 Wm. IV. c. 66, ss. 1, 26, vith transportation 
fvr life, or for any term not less than fourteen year's; or penal servitude for life, 
orfor not less than four or more than ten years ; or imprisonment for not m^e 
tkan four years, with or withoiit hard labour, and with or without soHtary con- 
fnement; the latter qualified by 1 Vic. c. 90, s. 5, ante, P* 8 ; and forging 
the name of the Receiver or Comptroller-general of the Customs, o & 4 Wm. I v. 
c. 51, s. 27, is now punishable m the same manner by 1 Vic. o. 84, ss. 2, 8. 
Forging the handwriting of the Receiver-general of the Poet-office, or of any 
person employed by or under him, to any draft, etc., for payment of money, 
1 Vic. c. So, ss. 32, 41, 42 ; transportation for life, or for any term not less than 
fourUen years ; or penal servitude for life, or not less than four or more than ten 
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OPFBNCB. 

TOB.GERY— continued. 

Forging and uttering an 
ATTESTATION to a power of 
attorney for the transfer of 
STOCK. (F.) 

11 Geo. lY. and 1 Wm. lY. 
c 66, ss. 8, 26. 



PUNISHMENT. 

Penal servitudefor FOURyears ; 
or imprisonment for not more 
than TWO years, nor less than one 
year, with or without hard 
labour, and with or without 
solitary confinement ; the latter 
qualified by 1 Vic. c 90, s. 6, 
ante, p. 3. 



Clerks of the Bank, making Same as mpra. 
out warrants for more than is 
due. (F.) 

11 Geo. lY. and 1 Wm. lY. 
c. 66, ss. 9, 26. 



Forging and uttering " any 

DEED, BOND OR WRITING, OBLIGA- 
TORY, or any court roll, or copy 
of court roll." (F.) 

11 Geo. TV, and 1 Wm. lY. 
c. 66, ss. 10, 26. 



Transportation for life, or for 
any term not less than fourteen 
years; or penal servitude for 
LIFE, or for not less than four 
nor more than ten years ; or 
imprisonment not exceedingFOUR 
years, with or without hard 



vears; or tmpritonment for any term not exceeding four years ^ with or without 
hard labouTy and with or withoiU soUtary confinement ; the latter qualified by 
1 Yio. c. 90. 8. 5, ante^ p. 8. As to forging the handwriting of the Treasurer, 
or other signing or vouohing officer, of the Nayt, to any paper whereby her 
Majesty's naval treasure may be paid or dit^osed of, tee 1 Geo. I., st. 2, 
c. 25, 8. 6. 

As to forgeries of the name, etc., of officers, etc., in the army and wavy.]— 
Forging receipts or certificates of annuity for military and naval pensions, (F.) 
3 (>eo. IV. c. 61, s. 16 ; any letter of attorney, order, last will, etc., in order 
to receive pay or prize-money due to any marine officer or marine. (F.) 
57 Geo. III. c. 127, s. 4 ; any letter of attorney, order, last will, etc, in order 
to receive money due on account of any out-pension granted by Greenwich 
Hospital. (F.) 64 Geo. III. c. 118, s. 6 — ^these several offences are by the 
respective statutes made punishable with death ; but now, by 1 Wm. IV . c. 66, 
88. 1, 26, with transportation, etc., as ante, p.l31, n. Forging the name of any 
person entitled to any half-p^, pension, etc., or to any certificate, voucher, or 
receipt, in relation to such. (F.) 47 Geo. III. seas. 2, c. 26, s. 8 ; transportation 
forfowrteen years ; or penaX servitude for not less than four or m.ore than eigM 
years; or imprisonment, with or wiUiotU, hard labour, for not more than two vean. 
Forging the name of any officer's widow to any remittance, bill, certificate, 
voucher, or receipt respecting her pension, (F.) 49 Geo. III. c. 86, s. 10 ; trans- 
portation for fourteen years; or peneU servUuae for not less than four or tnm 
than eight years ; or imprisonment, with or without hard labour, for not iMn 
than two years. Forging the name of any officer of the navy entitled to allow- 
ances on the compassionate list, or of any marine officer entitled to half-payi 
to any remittance, bill, certificate, voucher, or receipt in relation ^to the same. 
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EVmENOBi OBSXETATIONS. 

Produce the power of attorney 
— ^prove it to be forged (see p. 119, 
JLy ante^ the transferable nature 
of the stock — ^the uttering under 
the count charging it (see p. 126, 
n.)— the guilty knowledge (see 
p. 127, n., ante). Arch, 12 ed. 
472. 

Prec. of Indict Arck 471. 



Prove that the prisoner was a 
derk or servant of the Bank of 
England — ^produce the warrant, 
ana prove it to be in the pri- 
soners handwriting (see antey 
p. 123, n.) — show the amount of 
stock to which the party in whose 
Dame the warrant was made, is 
entitled— the intent (see p. 124^ 
n, anU). Arch. 12 ed. 473. 

Prec of Indict. Arch. Id. 

« 

Prove the forging (see p. 119, The forging a power of attomejr 
n., ante) — and the uttering (see to transfer (S)vemment stock, is 
p. 126, n., ante). Under the the subject of a distinct provi- 
oount charging the uttering, etc., sion of the statute ; see ante, 
evidence may be given of a dis- p. 130. The forgery of an in- 
posing of the bond as a forgery, denture of apprenticeship (a) ; 
(a) Joneis case, 2 East, P. C. 991 ; 1 Leach, 366. 

(F.) 49 G€o. III. c. 45« s. 11; and the same as to marines. (F.) 
7 A 8 Geo. IV. c. 8 ; traTuportation for fourteen years ; or penal servi- 
f»ie for not less than four nor more than eight years ; or imprisonment, wUh or 
tiOunU hard labour, for not m^re than two years. Fraudulently altering names 
in prize hsts, 54 G^. III. c. 85, s. 8 ; fine cf five hundred pounds. Forging 
any letter of attorney, hill, ticket, order, certificate, voucher, receipt, will, etc., 
relating to any pension, pay, etc., under Commissioners for Chelsea Hospital. 
(F.) 7 Geo. rv . c. 16, s. 38 ; see Pringlis case, 2 Mood. C. C. 127 ; tran^portor 
Hon for life, or for not less than fourteen years ; of penal servitude for life, 
or not less than four or more than ten years ; or imprisonment, with or without 
kard labour, for not more than two years. The same as to Greenwich Hospital. 
(F.) 10 Geo. IV. c. 26, s. 82 ; transportation for life, or for any term not less than 
fourteen years; or penal servitude for life, or not less than four or more than ten 
^ears; or imprisonment for not more than two years, ufith or without hardlabour. 
Forging any ticket, pay-list, certificate, etc., or any letter of attorney, etc., 
to zeoeiYe wages, half-pay, etc., in respect of the services of any person in the 
navy or marines. (F.) 11 Geo. IV. and 1 Wm. IV. c. 20, bb. 83, 88 ; trans- 
portation for life, or for any term, not less than fourteen years ; or penal servitude 
fir life, or not less than four or more than ten years ; or imprisonment for not 
more than four years, wtth or without hard labour, and with or without solitary 
eenfinement; the latter qualified by 1 Vie. o. 90, s. 5, ante, p. 3. Forging any 
doeomeats relating to tiie claiming or obtaining payment of any pension, 
money, or allowance 'granted for service in Her Majesty's anoy, navy, roiyal 
marines, and ordnance. (F.) 2 & 8 Vic. c. 51, s. 9 ; transportation for such 
term of years, not less tnan fourteen/ or penal servitude for life, or not less 
them four or more than ten years; or such 9ther punishment as the Court shall 



134 



OFFENCE. PUNISHMENT. 

YOB.GERY— continued. ' 

labour^ and with or without 
eolitary confinement, such con- 
finement not exceeding one 
month at a time, nor three 
months in any one year ; 1 Yia 
c. 84, ss. 2, 3. 

16 & 17 Vic. C.99, 88. 1 & 3, and 
9 & 10 Vic. c. 24, 8. 1. 



Forging and uttering " any Same as supra, 
acquittance or receipt either for 
money or goods, or any account- 
able receipt either for money or 
goods, or for any note, bill, or 
other security for the payment 
of money." (F.) 

11 Geo. IV. and 1 Wm. IV. 
c. 66, ss. 10, 26. 



As to the forgery of documeiUs, etc., relatifw to public trade.} — Forging a 
shipping license, 47 Geo. III. seas. 2, c. 66, a. ^6 ; fine of five huniared pounds. 
Foi^ging quarantine cei*tificates. (Fj. 6 Geo. IV. o. 78, s. 25 ; transportaMon, 
etc., by 7 & 8 Greo. IV . c. 28, ss. 8, v, ante, p. 1, no puiiishment being specially 
provided by 6 G«o. ^V. c. 78. Counterfeitixig Mediterranean passes. (F.) 
4 Geo. II. c. 18 ; transportation, etc., as ante, p. 181, n., by 1 Wm. IV. c. 66, 
ss. 1 & 26 ; qualified by 1 Vic. c. 90, s. 5, ante, p. 8. Forging docmnents relat- 
ing to the suppression of the Slave Trade. (F.j 6 Geo. IV. c. 113, s. 10; trans- 
portation for fourteen years ; or penal servvtwdefor mt less than four nor more 
than eight years; or imprisonment, with hard labour, for not more than five years. 
Forg^g alehouse cerUficates is a misdemeanour by 3 Geo. IV. c. 77f s. 2. 
Forging the assay marks of the Goldsmiths' Company, etc. ; see ante, p. 
129, n. As the 11 Geo. IV. and 1 Wm. IV. o. 66, s. 28, extends " to bodiea 
corporate, or companies,^ or societies of persons' not incorporated, and to anv 
person or number of persons whatsoever who may be intended to be de{raude<^ 
whether they reside and carry on business in England or elsewhere," it is 
now unnecessary to notice the numerous statutes as to foi^ries upon public 
companies. 
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e making use of it, or of a power of attorney to receive 
jHng to make use of it| a seaman's wa^es (6) ; to receive 
;enimie instrument. Bow:, prize money (c) ; to transfer 
9. 2 edL 472 ; Arch. 12 ed Government stock (d) ; have 

severally been holden to be the 
«. of Indict ArcL 473 ; forgery of a deed within the 
C. L. 481. reined statute, 2 Geo. IL c. 25. 

And though the instrument^ the 
foi^ery of which is charged, mav 
Qmply with the directory provisions of a statute, it may still 
scribed as a deed (e) ; see anie, p. 122, n. Where a forged deed 
ared, the party may be convicted for forging and uttermg it, in 
ate in which it is so altered ; see ante, p. 120, n. , As to proof 
ndwriting, see ante, p. 123, n. — ^guilty Imowledge, see p. 127, n., 
^fenue, etc., see ante, p. 116, n. 

Uwiis ease, 2 East, P. C. 957. {d) FaufUleroy't com, 1 Mood. 

C. C. 56; 2Bing. 413. 
'Aforis tote, R. & R. 255. {€) Lyon'i c(ue, tupra, 

we the forgery (see p. 1 19, Venite — indictment, etc, (see 
Ue,) — and ^e uttering (see ante, p. 116, n.). If the forged 
3, n., ante). Ease. Cr. Ev. Instrument be set out in the 
481 ; Arch. 12 ed. 474 indictment (but which is not 

c of Indict Arch. Id. necessary by section 3. of the 
C. L. 480. statute), it must be shown by 

proper averments that it im- 
ported a receipt or aoquittance(a) ; 
( been heki the Judges, that the words ^ settled, £4, Samuel 
es,** at the foot of a bill of parcels, sufficiently imported a 
t or acquittance without any averment to that effect (6). So 
'ords, ^ I^aid, sadler,** (Sadler being written with a small s), 
lere being no initial of the Christian name of the tradesman, 
bekl to import a receipt and acquittance (c) ; but a scrip certi- 
of a railway company is not a receipt, or a receipt and acquit- 
within the Act (a) ; and the words received the above rate, 
' sufficiently import a receipt without any inuendo to explain 
ee Boflc Cr. Ey. 2 ed. 483 ; Hun- TkomptoiCs ease, tupra ; see Testidft 
ite, 2 Leach, 624 : 2 East, P. C. case, 2 East, P. C. 925. 
Thompson's ease, 2 Leach, 910 ; (c) Houseman's ease, 8 C. & P. 180, 
I's case, 1 Mood. C. C. 141. per Lord Denman, C. J. But see 

)fartin's ease, 7 0. k P. 549 ; Marvels ease, R. & R. 227. 
d, C. a 483 ; overruling {d) Ji. v. West, 1 Den. C. C. 268. 

> fcrging, etc., of records.} — Avoiding records is, by 8 Hen. VI. c. 12, 
elony. Forging a memraial or certificate of registry of lands in York- 
r Middlesex, 2 & 3 A. c. 4, s. 19; 5 & 6 A. c. 18, s. 8 ; 7 A. c. 20, s. 15; 
IL c. 6, 8. 21 ; is now punishable, by 1 Wm. IV. c. 66, as. 23 & 26, with 
Triation for fourteen yean; or penal servitude for not less than four 
rre than et^ht years ; or imprisonment for not more than three years, 
• vvUmvI hard labour, and with or without solitary confinement; 
ior qualiiied by 1 Vic. c. 90, s. 5, ante, p. 3. Uttering a false cer- 
of a previous conviction, 7 & 8 Geo. IV. c. 28, ss. 9 & 11 ; j^enal 
iefor fowr years ; or imprisonment for not more than two years, with or 
: hard laJbonr, and with or without solitary confinement; the latter 
d by 1 Vic. o. 90, s. 5, ante, p. 3 ; and if a male, vMiy be ordered to he once, 
T thrice, ptibliely or privately whipped. Forging the seal of the register- 
5 k 7 Wm. IV. 0. 86, s. 43, and 3 & 4 Vic. c. 92, s. 8. See pott, p. 138. 
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FUKTSHmaiT. 



Forging and uttering " any 
warrant, order, or request for 
the delivery or transfer of goods, 
or for the delivery of any note, 
bill, or other security, for the 
payment of money." 

11 Geo. IV. and 1 Wm. IV. 
c. 66, ss. 10, 26. 



Transportation for lipb, or for 
any term not less than fourteen 
years ; or penalservitudefor lite, 
or for not less than four nor 
more than ten years ; or impri- 
sonment not exceeding four 
years, with or without hard 
labour, and with or without soli- 
tary confinement, such confine- 
ment not exceeding cms month 
at a time, nor three months in 
any one year; 1 Vic. c. 84, 
S8.2&3. 
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So where the prisoner was charged with forging and 
g a receipt^ and the proof was that he had altered a figure in 
owing voucher, " £11 6«. lOd, for the high constable, T. H.** 
held sufficient ; and that the word " acquittance or receipt 
t necessary to constitute the instrument such, if it contained 
irords whicn sufficiently demonstrated that it was a receipt (f). 
receipt signed by the captain of a detachment, on the autho- 
whidi money is received from an army agent, was held to be 
ly described as a receipt for money, although it appeared that 
Qstruments were frequently cashed upon endorsement by 
nen in the neighbourhood of the place where the r^pment 
btioned, and the amount afterwards received by them of the 
igent (g). Where the prisoner was indicted for forging and 
g a receipt on an order for the payment of money, which ap- 
to be thus : Beceived, R Aikman," written on the back^ of 
>f exchange payable at a banker^s ; it was held that the eVi- 
lid not support the indictment, which should have charged 
ering a forged indorsement upon a bill of exchange (h). Where 
trument is not set out, but described only ^under s. 3 of the 
) in such a manner as would support an indictment for steal- 
it then becomes matter of evidence whether the instrument 
>roduced appears to be within the statute (t). A scrip receipt 
3h a blank was left for the subscriber's name, was holden not 
receipt under the repealed statute {k). It would seem that 
y in a banker's book would be an accountable receipt within 
t (Q. And in order to constitute a receipt for money, the 
aent must purport to be an acknowledgment by some one of 
having been received (m). As to the proof of the intent to 
I («.), see ante, p, 124, u. ; of guilty knowledge, see ante, p. 127, 
handwriting, see ante, p. 123, n. 

%ughan*s ease, 8 C. & P. 276. (k) Lyon*s ease, 2 East. P. C. 933 ; 
UHirdma7b*8 case, 2 Lew. C. C. 2 Leaoh, 597. 

a p. ^ (0 See 2 East, P. C. 928 ; HarH- 

ic^s case, 6 C. & P. «84 ; ^ase, Id. 296; 1 Leach. 180. 

UML 1 Mood. C. C. 414. 

rscotes case, 6 C. & P. 408; {m) Harvey's case, R. & R. 227; but 
tledale, J., Vaughan, J., 8®® Juouseman's case, 8 C. & P. 180. 
, B. (9^) See Thomas* 8 case, 2 Leach. 

}ger's case, 9 C & P. 41. 877 ; 2 Bast, P. C. 934. 



'e the forgery (see a p. Venue — indictment, etc.] — 
.), and the uttering (see see ante, p. 116, n). Where the 
126, n.) Rose. Cr. Ev, forged i-equest was addressed to 
73 ; Arch, 12 ed. 476. a woman in her maiden name, 

. of Indict. Arch. 474 ; but she had married before the 
u X. 480. date of it, an indictment charg- 

ing the intent to be to defraud 
sband was held good (a). If the words of the forged instru- 
o not clearly import a request, they must be explamed by an 
9 (6). The word " request being in this section, makes an 
Emt distinction as to the offences cnarged under it, inasmuch 

etui's ease, 7 C. & P. 134. ' {h) CullerCs case, 1 Mood. C. C. 300 ; 

5 C. & P. 116. 
N 2 
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rORGBRY--c(m*inM«rf. 

16 & 17 Vic c. 99, as. ] 
and9 & 10 Yic. c. 24, s. 1. 



Forchasing or receiving fit)m 
any person, or having in custody 
or possession, any forged bank 
note, bank bill of exchange, 
or bank post bill, or blank bank 
note, blank baqk bill of ex- 
change, or hhuak bsmk post 
bill" (F.) 

11 Geo. IV. and 1 Wm. IV. 
c. 66, s. 12. 



Transportation for Fon 
years ; or penal servitude i 
less than six, or more than 
years ; or imprisonment, ^ 
without hard labour, for noi 
than TWO years. 

16 & 17 Vic, c. 99, S8. 1 
9 & 10 Vic, c 24, s. 1. 



Forging registers of bap- Same as mpra. 
tisms, marriages, or burials. (F^ 

11 Geo. IV. and 1 Wm. IV. 
c. 66, ss. 20 & 26. 

[Sect. 22 provides for a simi- 
lar offence as to the copies of 
registers, transmitted to the 
ordinary, declaring it felony and 
liable to transportation for seven 
years ; or imprisonment for not 
more than two years, nor less 
than ONE year. The General 
Eegistration Acts, 6 & 7 Wm. IV. 
c 86, s. 43, and 3 & 4 Vic c 92, 
s. 8, also provide for this offence 
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KVIDENGB. 



OBflXRYATIOVS. 



as that ill order to bring an instrument within it, sach inatnunent 
need not be addressed to any one (o), nor be signed by a party who 
can compel a performance of it, or who has any authority over or 
interest m the goods (cQ; while each of these circumstances are 
neoeasary to bring an order for the payment of money within the 
third section (e) ; as they were also, to oring an order for the deUveiy 
of goods within the repealed statute (/). Nor ia it necessary that 
the particular goods should be specified in the order (ff). And a 
forged request may be within the Act^ though it does not profess to 
cbffge the party whose name is forged, and the goods are supplied 
on the credit of the prisoner (A). And it is not the less a forged 
request for the deliyery of gonods, because it may be also a forged 
undertaking for the payment of ike money (i). 

(e) CuUen's eate, ante ; Jame^s (/) 45 Geo. IIL o. QJ), 1. See 
MM, 8 C. &; P. 292 ; Pulbrook's cote, 
Hi 87; Camels cote, 1 Mood. C. 
C. 351 : and see Evaw^s case, 5C, k 
P. 568. 

(d) Tkoma^s cote, 2 Mood. C. C. 
16; 7 C. & P. 851. 
(«) See ante, p. 121, ei seq. 



ante. 



ig) Jone^s case, 2 East. P. C. 941 ; 
1 Leaoh, 53 ; and ace Thomas's ease, 
ante; P^Ubrook's can, ante; Whiids 
eaH,9G.k, P. 282. 
{h) Th<ma/s case, ante, 
(t) WkiUs case, anU. 



Verme, indictment, eta See 
ante, p. 116, n. By the 28 sect.' 
of the statute, the words " in 
his possession or custody," are 
interpreted to mean in ms per- 
sonal custody or possession ; or 
knowingly or wufully in any 
dweUing-nouse, or other build- 
ing, lod&ing, apartment, field, or 
ot£er phtoe, open or enclosed, 
whether belonging to, or occupied by him or not ; and whether it be 
had for his own use or for the use and benefit of another (a). After 
proof of such a possession, ilie proof of lawful excuse lies upon the 
defendant (b), 

(a) See Howlers case, R. & R. 110, (ft) 1 Wm. IV. c. 66, s. 12. 



Proye the possession by the 
prisoner of the bank notes, etc., 
as may be charged, or one of 
them — ^prove the same to be 
forgeries, (see antey p. 119, n.) — 
guilty knowledge, (see ante, p. 
127, n.) ^rcA. 12 ed 477. 

Prec. of Indict. Id, 



Produce the register — proye 
it to be kept as stated — the 
forgery (a), or uttering (6), as 
loay be charged. Bosc, Cr. Ev. 
2ed.494 ; ArcL 12 ed. 480. 

Prec of Indict 7^479. 



(a) Aide, p. 119, n. 
W Anle, p. 126, n. 



VenrUy indictment, etc See 
anfe, p. 116, n. The Court will 
take judicial notice that aparish 
described as in any iSiglish 
county, is in England, and the 
indictment need not ayer that 
fjBust (c). The proyisions of this 
section are not to affect alters 
ations by ministers made in the 
form pomted out by the Act (c?) 

(c) Sharpie case, 8 C. & P. 436. 
(c2)l Wm. IV. c. 66,8. 21. 
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TORQEBY'-cafUintted. 
as to the registers kept under 
their provisions, dec]iurin|[ it 
felony, out maldng no provision 
as to pnnishment, which will 
therefore be under 7 & 8 Qeo. 
IV. c. 28, B. 8, ante, p. 1.] 

[As to other offences coming 
under the head of forosrt, ana 
iffhi^ are provided for by \ 
Wm. IV. c 66, and various 
other statutes, see ante, p. 190, n. 
^^'] 

FUBIOUS DRIVING. 

By any coachman or other Fine and imprisonment 
person having the charge of anv 
stage-coach or public carriage^' 
wherebv any person shall be 
maimed or injured. (M.) 

1 Geo. IV. c 4. 



FRUIT, stealing.— (See title Larcbnt.) 

destroying. — (See ti^ Malicious Injuries.) 



GAME— 

Taking; or killing hares or 
conies "in the night-time," in 
any " warren or eround lawfully 
used for the bre^Ung or keeping 
of hares or conies, whether the 
same be enclosed or not. (M.) 

7 & 8 Geo. IV.c. 29, ss. 4 & 29. 



Fine or imprisonment, ^ 
or without hard labour, 
with or without solitary < 
finement ; the latter qualifie<^ 
1 Via c. 90, s. 6, ante, p. 3. 



Taking and destroying " game 
or rabbits" by night, "in any 
land open or endoi^," after two 
previoMs comictions, (M.) 

9 Geo. IV. c. 69, s 1. 



Penal servitude for i 
years ; or imprisonment, 
hard labour, for not more 1 
TWO years. 

16 & 17 Vic. c. 99, ss. 1 & 



OFFENCE. 
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that the defendant had 
if the coach, etc., at the 
question — that the pro- 

or other person was 
_ or injured by reason of 
ions driving, racing, or 
Luct of the defenduit — 
ntonness and wilfdhiess 
le circnmstances. Eosc 

2 ed. 501 ; Arch. 12 ed. 

of Indict Arch. 736; 

:£.48a 



Hackney-coaches drawn by 
two horses only, and not plying 
for hire as stage-coaches, are 
not within the Act 



e tile taking or killing 
Uffht by defendant, of a 
r coney — that it was in 
arren or ground lawfully 
or the breeding, etc., — 
ich place was situated as 
ed in the indictment 
j^. 2 ed 502 ; Arch. 

n4. 

, of Indict Arch. Id,; 
\ L. 48a 



The Act makes the offence in 
the eftzy-time the subject of a 
summary conviction (a). The 
statute does not define what 
shidl be deemed n^A^-time (6). 
A "taking" may' l)e, where the 
animal does not actually come 
into the prisoners hands (c). 

(a) Ihid, sect. 

(h) See the defimtion at Com. Law, 
1 Hale, P. C. 550 ; 8 Inst 63 ; 4 Bl. 
Com. 224. 

{e) Under the statute 5 Geo. III. 
0. 14 ; Glovet** cote, B. k B. 269. 



^e the two former con- The former convictions must 
s — the identity of the be correctly set out, or the pri- 
ant, the third offence, as soner cannot be convicted (a), 
in the indictment — the By section 8 of the statute the 
(a) See Allen's case, B & B. 513. 



OFFEVCB. 

GAME — coruinued. 
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Three or more entering, or 
being in any land whether 
open or endoseid," in the night, 
to take game, armed with 
"buy gun, cross-bow, fire-arms, 
bludgeon, or other offensive 
weapon." (M.) 

9 Geo. IV. a 69, s. 9, 



Transportation for foub 
years ; or penal servitade fo 
less than four nor more 
EIGHT years'; or imprison] 
with hard labour, for any 
not more than three years 

16 & 17 Vic. c 99, ss. 1 & 
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. EVIDBNCB. 

Q and occupation of the 
the commission of the 
in the place specified — 



e offence was committed 
twelve months before 
>secntion. Ilo9C. Cr, Ev, 
•3 ; Arch, 12 ed. 744. 
of Indict, Arch, 743. 
X. 48a 



OBSSRYATIONS. 

convictions before Justices are to 
be returned to the sessions and 
registered, and may be proved 
by the records themselves, or 
examined copies. And by sec- 
tion 12, ''the night shall be 
considered to commence at the 
expiration of the first hour after 
sunset, and to conclude at the 
beginning of the last hour be- 
fore sunrise." K the offence 
ed within these hours it is sufficient ; the precise hour laid 
aaterial (6). The place must be particularized bv name or 
ion (c) ; both need not be given, but if given, both must 
jred, and a variance would fotid {d), " A certain cover 
parish of A," is too general (e) ; but to describe the place 
tain land in the occupation of A. B." is sufficient, without 
ing whether it be inclosed or not (/). The offence must 
ed to have been committed in the place specified, but it is 
it if it appea r from circumstantial evidence that the prioner 
)re (g). Where the indictment alleged an entry into a par- 
dose, with intent then and there to kill game ; it was held 
e intent was confined to the killing of game in that parti- 
lace (A). By section 12 of the statute prosecutions must be 
thin twelve calendar months after the commission of the 



mlinsoTCt ease, 7 C. & P. 183. 
'dUy't ease R. & B. 515. 
venfscase, 1 Mood. C. C. 118. 
ick's case, 5 C. & P. 508. 
ndrew's case, 2 Mood, k Bob. 



16^^ ^orit«r'* ease, 1 Mood.'C. C. 

(A) BarhanCs ease, 1 Mood, C. C. 
151 ; CapeweWs case, 5 C. & P. 549 ; 
Oaifier's case, 7 C. & P. 231. 

(t) KUminster's case, 7 C. & P. 228. 



e that the defendants, 
thers, to the number of 
or more, entered, and 
y night (a) in the lands 
ed — ^the purpose to take 
poy game (6), or rabbits, 
ircumstances from which 
7 may infer it — ^the being 
with a gun, or some 
re weapon — ^the commis- 
the offence within twelve 
J of the prosecution (c). 
liat hours are within the 
by night," aTUe, p. 141. 
J section 18, the word 
" shall be deemed to include 
pheasants, partridges, grouse, 
r moor game, black game, and 
}. 

Y section 4. See KHminster's 
C. & P. 228. /e, V. Brooks, 
C. C. 217. 



It has been ruled that a count 
on this section may be joined 
with a count on section 2, for 
assaulting a gamekeeper (d). 
The defendants, to the number 
of three or more, must be proved 
to have been in the place named, 
and proof of the place must 
agree with the allegation (e). 
And now by 7 & 8 Vic. c. 29, 
s. 1, the 9 Geo. IV. c. 69, applies 
to " any public road, highway or 

{d) Ante, p. 88. See Handlip's 
case, 5 C. & P. 5^5. 

U) As to the description in the 
indictment, see arUe, p. 141. The in- 
dictment must sufficiently ayer that 
the defendants were, by night, in the 
closes, armed, etc. Davies v. R., 10 
P. & C. 89; Kendricifs ease, 7 C. & P. 
184; WUkt^s case. Id. 812. A cer- 
tain clue need not be named. M, v. 
UtfuU, 2 Den. C. C. 274. 



OFrBNCft. 

GAME— continued. 
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GAMINO-. 

(See Disorderly Houses.) 

Winning money at cards, etc, 
by fraud (M.) 

9 A. c. 14^ s. 6. 



Forfeiture of five times i 
value of the money or otl 
thing won ; shall be deen 
infamous, and shall suffer c 
poral pimishment) as in the c 
of perjury. 

The |>enalty is not inda< 
in the judgment, but must 
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7r. Ev. 2 ed. 504; Arch, path, or sides thereof, or the 
745. openings, outlets, gates from any 

u of Indict. Arch, 744; such land to any such public 
7. X. 485. road, highway, or path." Where 

only one defendant was seen 
in me place charged, the others 

in a wood separated by a highway, it was held that the 
nent was not sustained (/) ; but where the proof was 
three of the defendants were in a preserve, and a fouilh 
led outside to watch, and that on the latter ^ving an alarm 

away together; it was held that he who remained outside was 
f guilty with the rest (g). Where the evidence was that the 
er was seen in a lane abutting on the close described, and 
\ie and his companions spread their nets upon the hedge 
separated the lane from the close ; it was held that if the 
'ere satisfied that, in effecting a common pm'pose by all the 
ants, the nets were hung upon the hedge so as to be within 
Id, it was an entry by all of them upon the close (A). As to 
of the intent in the particular place charged, see ante, p. 143. 
e statute it is sufficient if any of the persons be armed (t) ; 
lere several go out together and only one is armed without 
owledge of the others, the latter are not guilty within the 
i(k). Where the flash of ^ns was seen by a keeper, but 

the prisoners were themselves seen they abandoned their 
and were caught creeping away on their knees, this was 
being " found armed " (l), A walking-stick of an ordinary 
aa ruled to be an " offensive weapon " (m) ; but it is a 
m for the jury whether such an instrument be taken out for 
rpose of usin^ it as an offensive weapon, or merely for the 
e to which it is usually applied (n). Large stones are 
ve weapons, if the jury are satisfied that the stones are of a 
>tion capable of inflicting serious injury if used offensively 
at they were brought and used by the defendants for that 
e(o). 

^erV&tiiBon, J.tDowsdTsease, tain the word "any," Smith's case, 

?. 398. R. & R. 368 ; M. v. OoodJtlLow, 1 

atw^s case, 7 C. & P. 282 ; Den. C. C. 81. 

r case, Id. 300 ; and see {k) SoviherrCs case, R. & R. 444. 

fs case, 2 Mood. & R. 37. iJ. (0 Within 57 Geo. III. c. 90, Naslcs 

tater, 1 Den. C. C. 310. case, R. k R. 386. 

then*s case, 2 Lew. C. C. 191. {m) Within 7 Geo. II. c. 21, Joki.- 

le words of 9th section being, son's case, R. & R. 492. 

inch person being armed ; " {n) Palmei's case, 1 Mood. & Fob. 

as so under the former statute, 70 ; Frtfs case, 2 Mood. & Rob. 42. 

III. c. 90, which did not con- (o) (h^^s case, 7 C. & P. 803. 



e the playing at or with All games, whether of skill 

, dice, tables, tennis, or chance, are within the sta- 

md other game or games tute, and it is the playing for 

3ver,'* as may be laid (a) ; money which makes them un- 

ing a share or part in lawful (6). A horse-race above, 

bere the f?ame played at is {h) Per Abbott, C. J., Sigelt v. 

a count should be added Jehh, 3 Stark. 1. 
the name. 
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OFFRVCE. 

GAMING— con^tnwc?. 



Winning more than ten 
ponncLs at one sitting, or twenty- 
pounds in twenty-four hours. 
(M.) 

9 A. c. 14, 8. 5, and 18 Gea II., 
c. 34, 8. 8. 



PTOWHMENT. 

recovered by action thereon. 
K V. Loodtup, 2 Str. 1048. 



Fine of five times the valae 
of the sum won or lost ; whicb 
fine (after such charges as the 
Court shall judge reasonable, 
allowed to the prosecutors and 
evidence out of the same) shali 
go to the poor of the parish, or 
place, where such offence shall 
be committed ; 18 Geo. II. c. 34^ 
8. 8. Upon a conviction under 
9 Anne, c. 14, s. 5, see last 
precedent. 



GOODS, stealing, in process of making. — (See title Larceny.) 
destroying in Iooul — (See title Malicious Injuries.) 
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KVIDENCZ. 

68, eta, or the betting 
aides of the players — 
ling, obtaining, or ao- 
;he money, etc., laid in 
bment, or some part of 
lat this was done by 
shift, cosenage, circmn- 
deceit, unlai^U device, 
3tice."(cO. Bo8C,Cr,£v. 
; Arch. 12 ed. 740. 

Indict Arch, Id,; 
&.487. 



R. V. Darley. 1 Stark. 859. 
r. Rogi€r, 2 D. & K. 431; 
272 

»«r» V. MarUy, 2 Str. 
rton V. Pye, 2 WUg. 379. 
fton V. Jennings, 2 Bl. Rep. 



0BSERVATI0K8. 

£10 is within it (e); so is a 
-wager of £10 to £6 upon a 
horse-race, though for a 1^1 ' 
plate (Y), So of a foot-race Qf) ; 
and of a wager at a game of 
cricket (A). And so was a 
wager that a person did not, in 
a given time, find a man who 
should carry twenty-four stone 
weight ten miles, in fifteen 
hours (t). The loser is a ffood 
witness to prove the loss (k), Thb 
defendant may be indicted for 
obtaining money by false pre- 
tences. 8 & 9 Vic c 109, s. 17. 

iff) Lynal v. Longbottam, 2 Wils. 
36. 

(A) Qu4gr$, Jeffrits v. Walter, 1 
Wils. 220. 
(t) Brovm v. Beckley, 1 Cowp.'282. 
(k) E. V. Lockup, cited WilL 425, n ; 
(C) ; 2 Chit. Bum. 977. 



that the defendant won 
y at one sitting, at the 
ted in the iniuctment. 
j^. 2 ed. 509; Arch. 
1. 

of Indict. Arch, Id; 
L^7, 



Proof of fraud is not 
sary. The defendant may be 
convicted of winning a less sum 
than that stated in the indict- 
ment (a). Where two played 
at cards from Monday evening 
to Tuesday evening, without in- 
termission, except an hour or two 
at dinner, etc., it was holden to 
iUing, within the meaning of these statutes (6). On the 
X, it has been holden, that a wager on some matter arising 
game and collateral to it, but not on the event itself, is 
n the 8 s. (c) ; as a bet on a dispute as to the mode of 
, game (d). And a wager between two, that a third will 
tain distance in a ffiven time, is not within that statute (e). 
enalty is given to the poor of the parish, it is said that the 
boula be stated to have been committed within that parish 
stices in sessions have no cognizance of this offence ; and 
Geo. IL c. 34, the indictment must be brought within six 
f the commission of the offence. 



le^g ease, 1 Stark. 359; 
he indictment averred that 
won bills of exchange of a 
unount; and see R. v. 
T. R. 265. 

s y. Booth, 2 W. Bl. 1226. 



Salk. 344; 1 Hawk. o. 92, 



(d) 2 H. Bl. 43. 



978; and see 



^ ^ 2 Chit. Bum. 
Bones Booth, ante, 
if) 2 Str. 1048; 1 Stark. 502. 



148 

OFFEKCS. PUNISHHEHT. 

HIGHWAY— 

Common Highway (a) obstruct- Tine or imprisonment, or 
ing. (M.) both. 
Com. Law. 



(a) Wh4U a highway,] — ^Every way which is common and open to all penoofl 
is a highway 0)« A footway is tiierefore such (') ; and so is a public bridle- 
way A towing-path is a highway for the use of horses employed in towing ^ 
vessels (*) ; and a bridge may be a common highway A railway made 
under tne authority of an Act of Parliament, which provides that the public 
shall have the beneficial enjo3^ent of it, is also a nighway, to be used in a 
particular manner A river which is common to all the Queen's subjects, 
has been frequently held to be a highway ; and if its course change, the high- 
way is diverted into a new channel Contrary to what was formerly held 
it is now termed sufficient to make a way a highyfay, if the former communi- 
cate at its termini with other highways ; as where a passage led from one part 
of a street to another part of the same street by a circuitous route, and had . 
been open to the public as loii^ back as could be remembered, this was held a 
highway, though not in genercJ of use to those walking up and down the street, 
and only of convenience when the street was blocked up with a crowd (•). 
Whether a street which has no thor<»Mhfare is a highway seems not to be 
settled (^®). A private way set out by Commissioners under an enclosure Act, 
for the use of the inhabitants of nine parishes, and directed to be repaired by 
them, does not concern the public, nor is of a public nature, but merely wa- 
oems the individuals who have a right to use it (^^). DediceUion.l The proof 
of a way being a highway is often founded upon long usage by the public, as 
being evidence of a dedication by the owner of the soil to the public ; and if 
such usage has been for public purposes, as conveying materials for the repairs 
of other^ highways ("), or upon occasions likely to attract notice, it is very 

(1) 1 Hawk. c. 76, s. 1. See 8 T. .(S) See 1 Hawk. c. 76, s. 1 ; and 
R. 634 ; 11 East, 376, n. ; 6 Taunt. AuUirCs case, 1 Vent. 189. 

l^^' JiP^SS' ^ ^a'^S; ^ (*) 1 Camp. 260, per 

B & Aid. 44V ; 1 B. & Ad. i2 Lord Ellenborough. ^ 

(2) Logan v. Burton, 5 B. & C. 512. .^q. Or. tp^ o ^ 

(3) M. V. Inhab, of Salop, 13 East, rPJ^' ^' ^ SP' 

95^ ' . -^^ * Lloyd! i ca»e, ante ; Rugby Chanty v. 

(*) n. V. Sev. &^ye Railway Co., ^^^^eaih^, llE^t, 375 n; Wood- 

2 B.' & Aid. 648, per Liley, J. ^ rW'f^^i^' aw'^a Tif 

(») 6 Ld. Raym. 1174 ; ante, p. 48. Ik ^ \^ ^ 

« R. V. Sev, <k Wye Railway Co., f ^J^i, "if Down^tre, 4 

2 B. & Al. 646. ^ ' A. & E. 698. 

(7) 1 Hawk. c. 76, s. 1 ; 1 Rol. Abr. (") RicharcTs case, 8 T. R. 634. 

890. Hammond's ease, 10 Mod. 382. (") R. v. Wandsworth, 1 B. & Aid. 

Com. Dig. Channel (a) 1. 03. 
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SVXDBNCE. 

-e the way in question a 
n highway — the obstnic- 
! it, or other nuisance, as 
le duuraed — that it was 
iive of inoonvenienoe to 
s passing either in car- 
or on foot Jio9C Cr, Ev. 
11 ; Arch, 12 ed. 722. 
^ of Indict Arch, Id; 
V. L. 494. 



0BSSByA110N& 

As to what is a highway, see 

p. 148, n. ; description of, in the 
indictment, see p. 160, n., pott, 
Wliat an obstruction or nui- 
sance, see p. 153, n., pott — com- 
petency tk witnesses, etc., see 
p. 158, XL, WML Where a statute 
enacted that the erection of a 
buildinff within certain limits 
should be deemed a " common 
nuisance," and also gave a sum- 
mary remedy before magi- 
( ; it was held that the offender might be indicted fur the 
ice (a). The existence of a nuisance for any length of time 
; render it legal (6) ; and if continued, after being indicted 
e party may be again indicted for such continuance (c). 

?. ▼. Gregory, 5 B. & Ad. 665. {e) 1 Hawk. c. 76, s. 167; 2 Roll. 
East, 199 ; 8 Camp. 227; 4 Abr. 187 (B. 4). 
r. C. 183. 

1 (^). A road may be dedioated to the publio for a certain time only {^*) ; 
ietermininfi^ whettier or not a way has been dedioated to the public, the 
fcor^s intention must be considered {^), The mere laying out of a way, 
more commodious to the public, is not a dedication to the public (^'). 
e dedication is sufficient, fmd may be presumed in a short time, as eif ht 



ears (^7), or four or five years, even though the road was in an unfinii 
»). Public use for leas than twenty years may be evidence of dedication, 
ly shown to have been with acquiescence of the owner of the soil 
Dg open a road by a tenant was not inferred to be a dedication by the 
in fee, though he had resided near the spot twenty-four years (^); 
sre a way had been used for a great many years during successive 
es, and the tenants had complaint to the owner^s steward, his consent 
ferred To bind the Crown, an express assent is necessary (»), 
8 in whom land is vested for public purpoeibs, may dedicate the^enirface 
lae of the public as a highway, provided such use be not inconsistent 
fi puiposes for which the land is vested in them (^). See further, po*t, 
n., as to where a dedication and use by the parish binds the. latter .to 

Mtnffstopping up."] — ^An order for stopping up a highway (•*] is not 
f it state only that the Justices having viewed the public roaos, etc., 
the parish, etc., (in which the road lies), and being tati^fied that certain 
re onneoesBary, do order the same to be stopped up ; and the objection 
• taken on the trial of such indictment {^). By the new Highway Act, 
Vm. IV. c. 60. SB. 88, 89, persons aggrieved by the decisions of the 
s in stopping or diverting ways may appeal to the sessions, where a jury 
termine whether the highways stopped, etc., are unnecesiaary, or more 
dious, etc. An owner of land over which there is an open road, may 



! Stark. Ev. 2 ed. 880. 
tenor's case, 1 B. & Ad. 82. 
3arracl<mgh v. Johnson, 8 A. 

i y. Ward, Crow. Car 266. 

Parentis Sttsfford v. Coney, 7 

. 267; R*tgf>y Charity v. Merry- 

, 11 East, 376, n. 

arvis v. Dean, 8 Bing. 447 ; 

•0,364. 

L y. Chorlev, 12 Q. B. 616; 
utmarJb, 11 h B. 877. 



m Wood v. Veal, 5 B. ft Aid. 454. 

(") JRugbv Charity v. Merryweather, 
ante. See 6 Taunt. 142. 

(«) Harper v. CharUswotih, 4 B. & 
C. 674. 

(») R. v. Leake, Z B. k Ad. 4f9; 
2 Nev. k M. 688. Vide R, v. Lords- 
mere, 16 Q. B. 689. 

(M) Under 66 Geo. III. c. 68 ; see 
6k6 Wm. IV. c. 60. 

(*») R, V. Marquis of Downshire, 
4 A. & E. 693 : lee also Id. 111. 



O 2 
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OFFENCE. PUKTSHMBNT. 

HIGHWAY— -cow^tnwc?. 

Obstracting the navigation Fine or imprisonment, or both, 
of a public river. (M.) 
Com. Law. 

Destroying works on a navigable river, etc — (See tide Malicious 
Injuries.) 



inclose it of his own authority ; but he is bound to leave sufficient space and 
room for the road, and he is obliged to repair it till he throws up the inclosure 
(^). A statute giving authority to make a new course for a navigable river, 
aXoDg which there is a towing-path, will not take away the right of the public 
to use that path, without express words for that purpose (^). Description 
the highway — itidictmeTU — variance,'] — It is sufficient to allege the way to 
be a common public highway, without showing how or when it became so i^). 
When the way is stated to be a pack and prime way, and appears to be a 
carriage-way, the variance is fatal i^) ; but where it was stated to be " for all 
the liege subjects, etc., to go, etc., with their horses, coaches, carfaB, and cai^ 
riages," and the evidence was that carts of a particular description, and loaded 
in a particular manner, could not pass along the way ; it was held no variance 
(^). If a highway be public only at particulai* times, it must be stated accord- 



(«)) 1 Burr. 465; 1 Hawk. c. 76. 
s. 6; 3 Back. Abr. Highways (F) ; 2 
Saund. ]61, n. And till a sufficient 
way be made, any passenger may 
break down the fences and go over 
the land. 3 SSalk. 182. See jxnt, 
p. 166, n. 



P) Tippetet COM, 1 Ruas. 316. 

(28) Atpinall v. Brown, 8 T R 
265 ; R, V. Turweston, 20 S. J. M. 
C. 46. 

58^^ ^* ^' 6 C. & P. 

(30) R, V. Lyon, Ry.& Mood. 151. 
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JCVIDENCE. OBSERVATIONS. 

ve the river in question As to a river being a public 
and navigable in that highway, see ante^ p. 148, n. To 
rhere it was obstructed — divert a part of a public river, 
obstruction or nuisance whereby the current of it is 
3d that this produced in- weakened and rendered inca- 
Qience to persons passing, pable of carrying vessels of the 
Cr. £v. 2 ed. 516 ; Arch, same burden as it could before, 
724. is a common nuisance (a), 

sc. of Indict. Arch, 723 ; Where a staith was erected 
C. L, 495. stretching into the river Tyne, 

and used in shipping coals, 
whereby the public nad a better 
heaper supply of that article ; it was held no nuisance (6) ; 
here a jury found an embankment to be a nuisance, but was 
erbalanced by the public benefit arising from the same ; it was 
that this is no defence to such an indictment, and that the 
g amounted to a verdict of guilty (c). Where a special verdict 
bund, that by the defendants works (erecting and continuing 
md planking in a harbour) the harbour was m some extreme 
rendered less secure ; it was held that the defendant was not 
isible criminally for consequences so slight, uncertain and rare, 
lat a verdict of not guilty must be entered {d). Where the 
1 had no right to obstruct the whole passage of a navigable 
it had no right to erect a weir to obstruct a part, exccmt sub- 
» the rights of the public, and therefore the weir would become 
^ upon the rest of the river being so choked that there could 
passage elsewhere («). K a vessel sink by accident in a river, 
mer is not indictable as for a nuisance, in not removing it (/), 
the long existence of a nuisance, see ObservcUionSy arUe^ p. 149. 

L Hawk. c. 75, s. 11. (c) R. v. Ward, 4 A. & E. 884; 

?. V. Russell, 6 B. & C. 566; and see R. v. Morris, 1 B. & Ad. 441. 
k R. 566; Loi-d Teiiterden, (d) R. v. Tindall,6 A. kKl^. 
and see his ruling in Lord Qros- le) R. v. Wilcox, 8 A. &. E. 814. 

{j-)R.v.- - 



case, 2 Stark. 611. {}') ^- ^- ^75. 

SI). The femint— tbonffh it is unnecessarv to state them at all (^), yet 
6 it is the safest course (^) — must be stated in accordance with tne evi- 
as a variance would be fatal (**). If the highway is described as between 
IOCS, it is necessarily in neither (^) ; and the words " from " and into 
D have both an exclusive and inclusive meaning (^) ; " from A to B " has 
olden exclusive of B ; but such decision was deemed nnsatis&ctory 
iter case, where a culvert in the parish of Studley, in a highway leading 
cudley to, etc., was held sufficient, and to import primd facie from a 
that parish {^)» Where a pubhc footway led from A, to the gate of a 
yard, and communicated throu^ that gate by a public path, which in 
irt of it fprmed an acute angle with the church ; it was held, that it 
be described as a footway leading from A towards and unto the church 
I Camp. 189. 2 Saund. 158, n. 

I Saund. 158. c. ; R v. Had- [») 2 Roll. Ab. 81 ; 1 Leach, 528 ; 
indr. 145 ; -R. V. St, Weonard^s, i ^urr. 376. 



Hawk. c. 76, ss. 86, 87. 



518 



R. V. Griat Cakfield, 6 Esp. C*) ^. ^- ^^^9^* 7 B. & C. 413. 
. V ITpton-on'Severn, 6 C. & R. v. Marq, of DowiMh%re$ 

' 4 A. & E. 432. 
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OrFJEKCC FONISHMKirT. 

HIGHWAY— <?ont»nttei. 

Not repairing ; against a Fina 
PARISH. (M.) As to the levying and appliea- 

Oov Law. tion of such fine, see 4 & 6 Wm. 

IV. o. 60, s. 96 ; and in case of a 
tnmpike-road, 3 Geo. IV. c. 126, 
8. 110. As to costs, etc., see pod, 
p. 159, n. 



Where the way waa stated in the indictment to be "from the town of C." i— 
to a place called H., and charged an obstruction ** between the town of C." and 
H., but the CTidence was of an obsti*uction within H. ; it was held, that there 
was a variance, as the words " from " and " between '* excluded the town H. (*•). 
For not repairing.'] — It must be expressly shown that the highway out of 
repau' lies within the parish indicted {*^) ; and if it lies in two parif^es, an indict- 
ment against one for not repairing must state that each parish was liable to 
repair ad Tnediwnjilwn vias, and not merely that a part of the way of a particular 
breadth was out &t repair, and that the parties indicted were bound to amend 
it If the parish be situate part in one county, and part in another, the 

indictment must be against the wWe parish, although the road oat of repair 
were in a part of the parish lying in one county only, but the venue most be 
laid in the county where the part of the road out of repair lies (^). Where 
two parishes are separated by a river, the medium JUum aguai is the boundary 
between them (**). And where a public way crosses the oed of a river whid^ 
washes over it at every tide, and leaves a deposit of mud, the parish is not 
bound to make it good (*»). The indictment mtist show how many feet in 
length and breadth are out of repair (^). The want of certainty in the de- 
scription of a highway cannot be taken advantage of at the trial under the 
general issue On an indictment for obstructing divers hone and carriage- 

(«) Fishef^s cote, 8 C. & P. 612. (**) Jt. v. Landulph, 1 Mood, ft R 

(♦») R, V. Hereford, Cowp. Ill ; 8 398. 
T. R. 509 ; 2 B. & C. 166; 7 B. & C. ,1,.^ 
418 ; R. V. Upton, 6 C. & P. 133. < > 

(«) Peake's Rep. 219; 6 Wentw. (4«) 1 Hawk. o. 76, sb. 88. 89: but 
409. See 5 & 6 Wm. IV. o. 60, ss. 68, see 2 Saund. 158, n. (7). 

' ») R. V. Clifton, 6 T. R. 498. See (*'^) ^- ffammenmiih, 1 Stark. 



ium.25b7. ' ' ' 357. 
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EVIBBNCS. OfiSBRVATIOKS. 

ve that the road or street As to the deflcription of the 

istion i8 a pnhlic highway highway in the indictment, vari- 

',rUey p. 149, n.) — ^that it is ance, etc., (see ante, p. 150, n.) — 

I the }>arish, and out of re- competency of witnesses, evidence 

lee post, p. 154, n.), as stated (see post, p. 158, n. 

i indictment. Every local Proof for the defence.'] — Under 

ption must be proved ; but the plea of not guilty, it may be 

w presumes the liability of shown that the way in question 

Irish until the contrary is is not a highway, or that it does 

1. Rose. Cr. Ev. 2 ed. 519 ; not lie within the parish, or that 
12 ed. 927. it is not out of repair {aj ; and 
c. of Indictment and Pleas, where the burden of repairs was 
724 ; MaU. C. L. 487. transferred from the parish by 

Act of Parliament, it was held 
his might be shown under the general issue (6). A special 
} necessary where a parish seeks to discharge itself, by casting 
irden of repairs upon others ; and such plea must show with 
aty who is liable (c) ; and it admits the way to be a highway {d). 
iviction against the same parish (whether the judgment was 
rerdict or by default), may be given in evidence upon another 
ment against the same parish for not repairing, iCnd will 
Lclusive evidence of the liability of the whole parish to repair 

\ Saund. 158 (u. 8) ; 1 Buss. 112 ; 3 Salk. 133 ; 1 Vent. 856 ; 1 

Hawk. c. 76, s. 9 : 2 Saund. 159 

2. V. St. Oeorgey 3 Camp. 322 ; (n. 10). See also R, y. Eattington, 
[A. Raym. 725; 2 T. R. 106 ; 5 A. & E. 765. 

; Aid. 179. 

I. V. St. Andrenfs, 1 Mod. {d) R. v. Brown, 11 Mod. 273. 

ind footpaths, an order was made for the delivery of particulars of the 
1 question, which were mne in number ; seven described generally as 
lys, and two as footways 

i< an obstruction or nuisance.'] — All injuries whatsoever to a highway, 
iigging a ditch, or making a hedge across it ; or laying logs of timber, 
. only laid here and there, so that the passage may be had by winding 
rning through them ; or doing any act which will render a highway less 
•dious to the public, is a nuisance at common law (^^). So is erecting a 
»08S a highway {^) ; or suffering the ditches to be foul, so as to impair 
Y, or the boughs of trees to hang over in such a manner as to incommode 
eage (^*) ; or plou^iing up a footpath (^^) ; or by building, or continuing 
ing upon it ("). So where a wagoner occupied one side of a public 
before his warehouses, so that no wagon could pass on that side of the 
for several hours at a time, by night and by day ; this was held to be a 
ce, although there was room for two carriages to pass on the opposite 
^). So keeping coaches at a stand in the street, plying for passengers 
r, it is said, waiting an unreasonable time at a rout ; and it is no 
where tiie party creates the obstruction by his own act, that he removed 
ion as he could {^''). Although a person who is rebuilding a house is 
d in erecting a hoard in the street, which serves as a protection to the 
R. V. Marq. of Downthire, Griesle^s ease, 1 Vent. 4 ; 

; E. 699, per Parke, B. Wellbeloved, on Highways, 443. 

1 Hawk. c. 76, ss. 144, 145. ^ (^^^* Wentw. 181, 191 ; 1 Ad. & 

1 Hawk. c. 75, ss. 9, 12 ; o. 76, '(M) RusseWs case, 6 East, 427. 
See 6 Wentw. 401, 406. (u) Cross's case, 3 Camp. 226. 

1 Hawk. c. 76, s. 147 ; 3 Bac. Cross s case, 3 Camp. 224. See 

97 : and see. 5 & 6 Wm. IV. 1 Russ. 463. 

(*^) Joikjes's case, 3 Camp. 230. 
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OFFENCE. PUKISHMKMT. 

HIGHWAY— c<wKm?«jrf. 



public, yet if it encroach unnecessarily on the highway it is a nuisance (^Jl So 
exhibiting effigies at a window, and thereby attracting a crowd (^9). On aa 
indictment against a railway company for a nuisance, arising from the locomo- 
tive engines frightening the horses of persons using an ancient lu^phway, to 
which uie railway run parallel for some distance ; it was held, that this inter- 
ference with the rights of the public must have been contemplated and sanc- 
tioned by the Legislature, since the words of the statute, authorising the use of 
the en^es, were.imqualified {^), Aato obstructions and nuisances to a navi- 
gable river, see a7Ue,v, 151. 

Repairs by parish,J'--Th&i a road is very muddj, and so narrow that P^pl^ 
cannot pass over it without danger of their lives, is not an indictable offence, 
unless It be out of repair The inhabitants of a parish are primA facU 
bound to repair a highway or common right ; ana, by prescription, one 
parish may DC bound to repiir the way in another parish (®). If an Act of Par- 
liament exempt a township from the repairs of a certain road, the liabililnr 
reverts to the parish (^). If parties liable to repair become insolvent, the parish 
again becomes liable (^). No agreement with anv person whatever can take 
off this charge {^) ; nor can other persons render themselves liable to an indict- 
ment for not repairing by agreement (*^). And a parish remains liable, though 
the duty of repairing may be likewise imposed upon others, against whom it 

<M) Bush V. Steitman, I Bos. & 106. Soa the Pk^amble to 34 Qeo. IIL 

Pull. 407. 0. 64. 

CarlisUs case, 6 C, k T, 687. (•*) v. Sh^d, anie ; R. v. Oar- 

Peas^s ease, 4 B. & Ad. 80. fordshire, 4 B. & C. 194 ; 6 D. & & 

(«') 2 Ld. Raym, 1169. 281, S. C. 

(M) R. V. Great Broughton, 6 Burr. («j 1 Ld. Raym. 1725. 

2700. («) 1 Ventr. 90 ; R. v. Mayor, 

(W) V. Ragley, 12 Mod. 409 ; 1 of Liverpool, 8 East, 86. 

Hawk. c. 76 ; R, v. Sheffield, 2 T. B. i^^) Id. 
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BVIDBMCE. OBSERVATIONS. 

d will be an answer to such evidence (/). A record of 
)wever is not so admissible in proof of non-liability to 
the aconittal may have been on other grounds {g). And 
iigh a former conviction has been obtained against a 
if it appeal's that the defence to that indictment was 
mtirely conducted by the district in which the wajr lay, 

privity or consent of the other districts, such conviction 
aed as substantially against that district only, and, on a 

indictment, the others will be permitted to plead the 
L for not repairing the highway in that parish (A). As to 
3 under a ^ea that a particular division of the parish is 
pair, and replication thereto, see post, p. 157, and note ; 
idufd, rations tenune, and replication thei*eto, see post, 
d p. 159, n. Where a parish seeks exemption from the Dur- 
irs, by showing that a private person is liable, it must be 

such other person would be under an obligation equallv 
h that which would have bound the parish, and which 
lust arise in respect of some consideration of a nature as 
the burden (t). r After verdict for the defendants for the 
)f a highway, the Court will not grant a new tri^ on the 
he improper rejection of evidence ; but they will suspend 
nt, in oraer Uiat another indictment mayble prepai*ed (k). 

It, Panerat, Peake, 219 ; Towntend, Doug. 421 ; A, Sar- 
te,7 C, k P. 208. ditland, 2 Camp. 494. 

{k) R, T. Syiton, 5 B. & Ad. 52 ; 2 
nd. 160, n. (<0 ; ▼. Ner. k M. 57. 

■emedy over (^. So, where the tmsteei of a tcimplke-road are 
itatiite to make the r^Mtirs, tiiie poridi, or other dktnct, is not ex- 
the idle are only an auxiliaiy rand, aod the public have a right 
) hikabitaiite ci the district^ idu> may apply for relief under the 
ipike Aet (^). An fatdietmeiit affciBst oTerseers was quashed, for 
dneraUy are haUe (^>. Aepairs done by an individual m consider- 
% roheyed from his statute duty, m virtually done by the parish 
an Aet of Parliament provides for ti»e malnng of a new road, the 
road so authorised to be mnide must be completed before any part 
made liable to repairs by the publie It is now hela, that 
ividual has dedicated (see anU^ p« 1^^) ) a way to the public, 
;ct act of adop<aon is necessary ; but that, if the road ispnbho, the 
id of common right to repab- i^}. The inhabitants of a parish, 
not bound to repair a way used uy the public and repaired oy the 
nty years, if there could be no owner who could dedicate it> and 
r the parish be shown to have been begun and continued under a 
Ion of the liability to repair {^), If one who owns lands through 
way passes, encloses his lands on both sides, he is bound to make 

I. V. St. George's, Hano- Ad. 110 ; 1 Lew. C. 0. 160 ; and see 
Camp. 222. B. v. Paddington Vettry, 9 B. & C. 

Vetke^long, 2 B. & Aid. 460 ; K. v. HatJUld, iLkK 156 
jR. V. Oxfordshire, 4 B. A v. JSdge Lane, Id. 723 ; R. v. 
R, V. Preston, 2 Lew. Cumherworth, Id. 781. 

m) R, V. Leake, 5 B, k Ad. 469 ; 
8 case. 12 Mod. 198. 2 Nev. & M. 583; contra, per Bailey, 

Vandsworth, I B. k Aid. J., R. v. St. Benedict, 4 "B. k Aid. 
450. 

"fwmJberviorih, 8 B. & Ad. (^*) R, v. EdmoMon, 1 Man. & 7?. 
lefwofth, cited 3 B. & 24. 
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OFFEKCJS. 

niGBWAY—cofUmvad. 

Not repairing ; against a par- 
TfCULAR DISTRICT of a parish. 
(M.) 

Com. Law. 



PUNISHMENT. 

Fine. 

As to the levying and 
cation of such fine, see 
Wm. IV. c 60, s. 96 ; 
case of a turnpike-road, 
IV. c. 126, s. 110. As to 
see post, p. 159, n. 



the road a perfect good way ; it is not sufficient, if it be as good as 
before, if it were then defective, for tJh^ the public used, where the road vi 
to go, for their better passage over the fields adjoining, which liberty ii 
away. If the owner enclose one side only, he is bound to repair the ^ 
there be an ancient enclosure on the other nde, but if there be not, th 
half ; and it seems that on throwing open the enclosure his liability t( 
ceases (7^). An enclosure under the direction of an Act of Parliament ore 
liability on the party enclosing to repair f^^) ; and it is so also in rogai 
road made in pursuance of a writ of at^ qw>a damnum (^). All stiles < 
paths, between different enclosures, must be repaired by the occupiei 
land {l^). Where proof of the boundaries of a parish, or district, is foui 
the awfu^ or Commissioners appointed to set them out under an Act of 
ment, it must be shown that in such award the Commissioners have ] 
their authority, or the award is not binding as to the boundaries of the 
C^^), As to the highway being within the pai-ish indicted, etc., see i 
151, n. ; and as to stopping and changing highway, see also oMte, p. 
By particular diMricts and persons by prescription.] — A parish maybe 
rated from liability to repairs, where, by custom, a township, or oth 
tlcular district, may be liable to such repairs ; and it is siifficient tostat 
indictment, that the township has been used and accustomed to repair, 
Vight ought to repair (^). And where a township has been used immei 
to repair all roads within it, such township is placed in the name situati< 

(Jrs) 1 Hawk. c. 76, ss. 6, 7, 8 ; 3 658 ; R. v. Washbrook, 4 B 

Bac. Ab. Highways, (F); 1 Russ. 732 ; 7I>. &B. 221; and see 

325; 2 Wm. Saund. 160 a, n (12) ; v. Stoicell, 15 East. 99. 
Wellbeloved on Highways 90 ; Wool- m R, v. EccUsiield, 1 B, 

rych on Ways, 80 ; anUy p. 150, n. 848 ; R, v. West Riding of 

(^6) R. V. Flicknow, 1 Burr. 461. & Al. 623. An indictment 

J\t \ « rr.. . . district the defenJlants are c 

(f^) 1 Salk. 357, pi. 3 ; 7 Mod. 5. ^th being liable to repair ; R. 
(70) R, y. Hastifigifield, 2 M. & S. /tab, of Auckland, 1 A. & £. 7^ 
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SVTDISNCK. OBSKBYATIOMS. 

7e that the highway (see As to the description of the 
[>. 148, n.) in question is highway in the inaictment, ybt 
repair — ^that the township rianoe, eta. (see antej p. 1(K), n) ; 
)d has been used and ao- competency of witnesses, etc., 
led to repair it heretofore, (see jmm^, p. 168, n.). 
ote, iirfra). Bo9c, Cr. Ev. Proof for the d^eMe. — Under 
182, 526 ; Arch. 12 ed. 734 a plea of not guilty, the defend- 
2. of Indictment and Pleas, ants may show that tiie parish 
Id. ; MatL C. L. 490. at large, or some other mst^ct 

of the parish, or some indivi- 
dual, ratione tenures^ is bound to 
it. If these defences be pleaded specially, which is unneces- 
he plea must conclude with a special traverse of the liability 
district indicted, and it must be shown in particular who is 
to repair ; but under the plea of not guilty, it is not necessary 
s defendants after disprovmc their own liability to go further, 
rove the liability of others (a). If the indictment diarge the 
bip or division with the repBdrof all roads within it generally, 
ial plea is necessary; for such a prescription makes the town- 
r division for that purpose a parish, and they must plead, etc, 
Irish would under such circumstances (6). 

R. T. Yarton, 1 SicL 140 ; JR. (b) R. t. HaAfM, 4 B. & Aid. 75. 
ntew. Garth. 213; 2 Saund. See «ia«, p. 163. 
0.1); 1 Ross. 332. 

and cannot discharge itself from liability, without showiiig that some 
lenoDSy in certainty, are liable to the repairs C^). Where a new way is 
rithia the limits of a township, and which, had the parish boen bound 
ir, must have been repaired by the parindi, such way must be repaired by 
nwbip <**). The inhabitants of a township cannot be liable ratvone tenura, 
Bcorporated inhabitants cannot, as such, hold lands A prescriptive 
r caimot arise respecting a way made within the time of legal memory 
at the formation of a new way does not interfere with the general pre- 
in ; nor does a recent addition of a hamlet to a township negative the 
ptive liability of a township generally It has been left in doubt 
r or not the inhabitants of an exti-a parochial district are bound to repair 
faways within such district, but it seems that an in'dictknent aeamst such 
ict should allege that the inhabitants are immemorially bound to repair, 
it the hamlet does not form part of a lai^r district, the inhabitants of 
ire bound to repair (M). To charge a parish with the repair of a high- 
ng in another jtartsh, some consideration must be shown ; mere pre- 
»n is not enough (^). A corporation, sole or aggrejg;ate, may be boimd 
scription or usage to repair a highway, without showing that it is in 
of either tenure or any other consideration (W). ByprivaU individuals.^ 
ite individuals can only be bound to repair a highway in respect of some 
ration, and not merely by a general prescription {^) ; yet it is sufficient 
ve such a liability in an indictment, as being by reason of the tenure 
mnd," for that implies that his ancestors, whose estate he has, have 

R. V. Halfield, 4 B. & Al. 76. (87) R, v. SU QUes, Cambridge, 5 

R. V. EccUsfield, ante; R. v. M. & S. 260 ; but see R. v. EcclesMd, 

hong, 2 B. & Al. 179. aiUe; and R, v. West Riding of I ork., 

R. Maehynlleth, 2 B. & C. 166. 4 B. & Al. 623. 
R V. Hudson, 2 Str. 909 ; i2. 1 Hawk. c. 60, ss. 7, 8 \ R. y^ 

man, 1 Mood & M. 401. St. OUes, Cambridge, ante. 
R. V. Oswestry, 6M. &S. 861; 1 Hawk. c. 76, s. 8; Austin's 

new w^, ante. case, 1 Ventr, 189 ; 13 Rep. 33 ; 2. 

R. V. Kingfmoor {in error,) Saund. 168 f. (n. 9) ; R. v, iSU Giler^ 

C. 190 ; 3 D. & R. 398, S. C. Camh. ante. 
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Not lefwiring'; agapiat an Fine. 

Caife. Law eation of rack fiMe^ aee d _ . 

Wm. lY. c. 60, 96 ; and is 
case of a tumpikio-road^ 3i G«o. 
IT. & 126) & liO. As to OMts, 
eta, see p. 150, n. 



l: 



alwayi to done (^). Each tenimt of any part of lands liabto to thifl burden, 
may oe obaroed mh all the repean, but he may have coatribution from than 
liable with him, and a grantee is chai^eabto though the grantor has djf- 
chaived him, and he has hia remedy over against the gHHitor (^)« Wh«te 
a-d^ndant had repaired a road twenty-five years, it was held tliat this wu 
evident of a liability to repair, rations Umtraii generally <•>)>; but: tfae oatan 
of the repmrs must be neganied in determining whether- the* aot of repakifig 
is evidence of liability to repair, ratione femu «(**), As to the charge of repsin 
arising from enelosure, see anUf p. 156^ n. Highways repaired by partiei, 
rtftiom Unwm, may now be made jpam&. highways on payment of an annual 
sum to be fixed by the Justices 

C<mpi($Ug»cff of wUiMtHJs — admimbility qf evitUnee.] — ^The proeeoutor. of an 
indictment against a parish for- not repairing, is aoompetent witness to •support 
tlie indictment As the inhabitants of a parish are in eflbot tbemsetves Uie 
defendantain proceedings connected with the repairs of 'hij||hwa3n^ eto., they ve 
by the general rule of law incompetent witnesses (^), but they are now by several 
stotutes made competent C). A conviction on an indietment against an 
(Hijoining parish ^ for the non-repair of a piece- of' road in continuation of- the 
way in question is admissible to prove it a highway (**). It has been held, that 
rated inhabitants of a parish are rendered- competent by 54 Oeo. III. c. 107, 
s. 9, on an indictment against an individual for the non-r^>air of a bridge, 
rfUione tenwrat i^). Where evidence was offiared'that a person, since deoeased, 

(«•) 1 Hawk. c. 76, 8. 8. Geo. IV. c. 1J26, s. 137 ; 4 Geo. IV. 

(«) R. v. Duke of Bncclev^K l c. 95, s. 84; 5 & 6 Wm. IV. c 50, 

Salt. 358 ; i2 v. Buckeridge, 4 Mod, g. lOQ. See fioac, Cr. Ev. 2 ed. pp. 

48 ; 2 Saund. 159 (n) ; 1 Ruas. 325. 134, 527: these sections set out. And 

(«) Skinrur'i case, 5 Esp. 219 ; 1 now'by 3 & 4 Vic. c, 26, s^ 1. Inhabit- 

Buss. 326. ants rated, or liable to be rated, are 

Allan»on*s case, 1 Lew. C. C. made competent as witnesses on any 

158, per Hullock, B. trial, in any Court whatever. 

(»*) By 5 & 6 Wm. IV. c. 60, s. 62. ^ _ . ,^ . , _ , 

H Ry, Hammersmith, 1 Stark. ^» ^-J- Brtghtside, Breslow 1^ 
857 ; 1 Buss. 334. ^' ^ 

(»«) Stark. Ev. 2 ed. 384 : JR. v. (W) Per Tindal, C. J;, ffayman't 

Wandsworth, 1 B. & Al. 66 ; 15 East, ease. Mood, k M. 401 ; and see Doe r. 

474; IM. &Rob. 286; 1 Ad. & E. Adderley, 3 N. & P. 629; Dee 

744. Bowles, Id. 632; decisions on this 

(97) 54 Geo. III. c. 107, s. 9; 3 statute. 
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IBVIDXNCE. OB»RVATIOV& 

roye that the highway (see As to Hie description of the 
, p. 158, n.) is out of repair highway in the inoictment, va- 
at the defendant is bound riance, etc., (see ante, p. 150, n.) 
epair it, ratione tenuroe (see — ^the effect of enclosing huids, 
»8, n.). Ro9c, Cr, Ev. 2 ed. (see ante, p. 156, n.) — oompe- 
; Arch. 12 ed. 732. tency of witnesses, evidence, 

rec. of Indict, and Pleas, etc., (see note, iirfra), 
L 731 ; Matt. C. 494. J'roof for the ctefenoeA - The 

defendant may show irnaer tiie 
general issue, either that the 

is not out lof tepair, or that, insi^ of his being bound to 
ir it, the |iarish at large, or eoan^ dklrict of it» by |>ire0cri))tion 
>m, or some other individual, ratione tenures, is bound to repair 
If these defences be pleaded specially (whieh is not neeeesairy} 
' pleading the liability of the parish, (ustrict, or person, the plea 

conclude with a special traverse of the defendant's liability (a), 
ire the liability to repair, ratione tenvtce, was charged, as being 
»pect of an ancient mill, but which was shown not to have 
ea before Hen. Till., it washolden not supported (5). An infant, 

2 Saimd. 150, (f. 10.) Vide Jt. V. SlteMeUi Canal, Id S. J. 
J2. T. ffayman, Mood, k M. 401. M. C. 44. 

ilanted a willow on a spcft adjoining the road, on gfround of which he wan 
it, saying at the same time that he planted it to show the boundary of the 
when he tras a boy ; it was held tnat such declaration was not evidence 
* as showing reputd,tion or as a statement aooompanyincf an act, or as tbo 
sion of an oocupieir again«t his o\m interest (^^). Evidence that a paribh 
dtrput guard fences at the side of a road, is not receivable on an mdict- 
whioh charges that the Queen's subjects j>ould not pass as ''they were 
to do,'* if no such fences existed before (^). On an issue, whether or not 
n land in a district repairing its own roads was a common highway, it is 
isiUe evidence of reputation (though slight) that the inhabitants held a 

3 meeting to consider of ropaising such way ; and that several of them, 
dc»d, signed a paper on that occasion, stating that the land was not a 
3 highway, there being at the iiim no litigation on the subject (>). As to 
toof of boundaries under the award of Commiasioners, ante, p. loo, n. (79). 

etc.l — The Court before whom any indictment for not repairing h^h- 
is preferred, may award costs to the prosecutor, to be paid by the person 
lieted, if it shall appear to the Court that the defence made to such in- 
lent was frivoloos and vexatious ('). And where an indictment has been 
«d by the Justices at sessions, under 5k6 Wm. IV. c. 50, s. 95, from the 
ktion to repair being disputed, the prosecutor is entided, as a matter of 
to an order for costs, when the defendants are convicted {*) ; but not if 
Eure acquitted on the ground that it is not a highway (^). Presentments 
count of highways or turnpike-roads are. abolished (^) ; and also removal 
rtiarari (7), except in case of appeal where the sessions grant a case 

I Blts^s coHf 7 A. & E. 550. 2 East 418; R, v. Pennbridge, 3 G. 

WhUne^seate, 7 C. & P. 208. k P. 5, Vide Arch, 12 ed. 726. 
BarroeUmgh v, Johfuon, 8 A, (*) /j. v. Inhab. qf TarkhUl, 9 

f'^ar^ r^r oa C. & P. 218. 

L the indictment is preferred ; , . ^ ^ 

1 not possessed by the Judge at i^) 6 & 6 Wm. IV. c. 50, s. 99. See 

rial, where the indictment has -R. v. St Morgan %n Meneage, 8 A. & 

removed by eertioran, R. v. E. 496 ; 3 N. & P. 502. 

ofPreOon, 2 M. is Rob. 187. (7) Id. %, 107. 

see R. T. Upper Papworth, (») Id. s. 108. 
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HOMICIDE.— (See titlea Makblauohtbb, Musdkil) 
HOP-BINDS, deetroying.— (See tide Malicious Injtoibs.) 
HOBS£-ST£ALINQ.--(See Hile LABonnr, potty p. 160.) 



HO USE-BREAKING.— (See 
Labcent.) 

Breaking and entering any 
dwelling - nouse, and stealing 
^ therein any chattel, money, or 
valuable security, to any value 
whatever." (F.) 

7 & 8 Geo. IV. c. 29, s. 12. 



titles BtJBOLiJtT^ arUe, p. 54, 

Transportation for not leas 
than FOURTEEN years ; or penal 
servitude for not less than six 
nor more than eight years; or im- 
prisonment not exceeding thbu 
vears, with or without hiurd h- 
hour, and with or without soli' 
tary confinement^ such confine- 
ment not exceeding one month 
at any one time, nor three 
monthis in any one year ; 7 Wm. 
IV. and 1 Vic c. 90, ss. 1 & a 
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vmmcm, owexvatiovb, 
gaardian in socage is in pOBseMion of the prapetty^ iA iiot 
•wner or oocopier of the land m to be eharffeable reUiane U- 
for the non-repair of a bridge or highway, the guardian muat 
jged (c)« But it seems t£kt m&iSiy would not eit€im|>ty if 
^ere no other person against whom the performanee ot' the 
I could be enforced (cQ. 

(c) IL V. SuUoTi, 3 Ad. & EU. ($07. {d) td. 



e the breaking and en- 



fa), (see ante, pp. 57, 58, n.) 
it is a dwellhig-hoase, and 
9^ty as dhftt^ed {b), (see 
r 54, n.)— the krceny, (see 
5c, pa$tj p. ItMd, Of, 

d. 384 ; Arch, 1^ ed. 310. 
. of Indict Arctk, Id.; 
I Z. 435. 



What shall be considered part 
of the dwellinff-hoQse in burg- 
lary is defined by the 13th sect 
of 7 & 8 Qeo. TV. a 29, and 
applies likewise to this offence 
(c). But this offence differs from 
burglary, in requiring an actual 
larceny to be committed in the 
house ((f), a mere intent to com- 
mit a felony not being sufficient ; 
and also in not requiring that 
dCiee shall be eo«tilnitted in the night ; but^ if it should be 
to have been in the td^ht, so as to constitute burglary, it 
tfeAt the party tt^&Jy notwithstanding, be convicted of house- 
Lg {e\ If the propof of Hie breaking and entering fails, and the 
laid aitid proved to be of the value of £5, the defendant 
3 convicted of stealing in the dwelling-house (see the tide 
ntf poet) ; er, if the |»roof will sustain no higher offence, of 
k^'ceny (see the ^t^, wh/ra) ; or, if there be a count for such 
and evideiice s«ppott, of breaking, entering, and stealinj 
cdlding within the curtilage (see the title Larceny, 



steaung 
T, poet). 
rity(/), 



the indictment charges a lafoeny of any valuable securit ^ 
conclude " against tAe form of the statute^ etc A person 
t nighty withouft lawful excuse, in possession of keys of an 
y kind, capable from their nature of being Used for purposes 
lebreaidng, ^th intent to use them ds implements of house- 
g, BCiay be punished under 14 & 15 Vic, c. 19, s: 1. {g). The 
lowever i» not necessary (A). 

eh^ as if done Ift the night, 
ave OGDstituted bHrfflaiy, i» 
. 1 Hale, 522, 526w 543: 

\nU, pp. 67, 68, n. 
iMtever buUctiikg iaa-dweOaagp- 
burglary, is so also as respects (/)"' 
nee; 2 Buss. 48. See ante, defines 

3 arUe, p. 51, n. 
le least removal of the goods, 
tot carried off, is withm the 
imp*on*8 ease, 1 Hale, P. C. 



627; Kel. 31 ; 2 East, P. C. 639. See 
Amier't com, 6 C. & P. 844 ; andjXM/, 
p. 181, n. 

(«) Beared s ease, B. & B. 174; 
RohintofCt casBf Id. 321; but seo 
Tandjit eaUr 1 C. & P. 297. 

(/) 7 & 8 Geo. IV. c. 29, s. 6, 
defines what shall be deemed a 
yaluaf>le security.'*'. See 2)o<<, p. 19d. 
Kr V. Oldham, 21 S. J. M. C. 

(h) R. V. BaiUy. Court of Grim. 
Appeal, Mich. T. 
2 
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OFmroB. PumuuiEflT. 
iNClTmO TO MXJTIOT.HSeel«flcMoTiirT.) 
INDECENCY, PUBLIC— <See tiOe Nuisance.) 
INDECENT BOOKS OB PBINTa-<See tiOe Nuisancb.) 
INFAMOUS CRIME.— (See tiOe Sodovt.) 

Acciuiiig o£ — (See tUU Thuats.) 
INSOLVENTS, embenlementB by.— (See HUe Baitkbuftb, anu 

p. 42, n. 
KIDNAPPING. (A.) 

LARCENY. — (See tide Bubglart, Gams, Houbkbrraking, Poflf- , 
OFFICE, BoBBERT, THRXAm) — See note (a), p. 164. ' m 

Simple Larceny. (F.) Imprisonment not exoeedin| ^ 

Com. Law. two years, with or without hazS I 

7&8 Geo. iy.c.29,ss.8,3,4r labour, for the whole or any potj a 

tion of the imprisonment, ana ^ 
with or without solitary confine^ ■ 
ment; the latter qualified » 
1 Vic. c. 90, s. 5, aTiU p. 3 ; and if 
a male, to be once, twice, of \m 
thrice, publicly or privately 
whif^PMBd, in addition to the im^ ' 
prisonment, if the Court shall =^ 
think fit. If the prisoner has M 
been twice convictea summarily 
under 10 & 11 Yic c 82, or 
7 & 8 Geo. IV. c. 30, four yean - 
penal servitude. '; — 

12 Vic c. 11, ss. 1 & 3. i-= 
16 & 17 Vic. c. 99, ss, 1 & i 
Vide subsequent felony, pott. 



By CLERKS or servants, of 
any chattel, money, or valuable 
security, belonging to or in the 
possession or power of their 
master." (F.) 

7 & 8 Geo. IV. c. 29, ss. 4, 46. 



Transportation for fourtkek 
years ; or penal servitude for not 
less than four or more than 
EIGHT years; or imprisonment 
for not more than three years, 
with or without hard labour, 
and with or without solitary con- 
finement ; the latter quaUfied by 
1 Vic. a 90, s. 5, cmte p. 3 ; if a 
male, to be once, twice, or thrice 



(a) Ig an affgravated species of false imprisomnent (see tUU kSAhmx, anUf 
p. 12), defined, as the stealincr and oanryinff away, or secreting of any person, 
and is an offence at common law, punisnable wiUi fine and imprisonment (^). 



(1) 1 East, P. C. 429. 



avLUJUfCE. 
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OBSBKVATTOirS. 



ve the identity of the 
lant (see post, p. 166, n.) 
time and place (see post, 
J6, n.) — tne s^^ecies of 

(see pod, p. 167, n.) — 
tmership as laid in the 
nent (see fott, p. 171, n.) 
felonious intent (see post, 
', n.) — a taking actual or 
active (see post, p. 181, 

carrying away Jsee post, 
, n.) Bose. Or. JSv. 12 ed. 
irch. 12 ed, 264, et seq. 
3. of Indict Arch. 253 ; 
C7.X. 606, 



D order to* convict of grand 
, the articles stolen, or some 
1, must have been proTed to 
the value of I2d, ; if only of 
due, or under it, the offence 



Venw, etc,, (see post, p. 164, 
n.) — Indictment, fp. 166, n). — 
The distinction which formerly 
existed between grand (a) and 
petit larceny is now abolished ; 
and every simple larceny, what- 
ever the value of the pnwerty, 
is now declared to be of the 
same nature, and subject to the 
same incidents as grand larceny 
was formerly (f^). The offence 
is now distinffuished into simple, 
which is the mrceny of the goods 
only, and compound, which is a 
lai'ceny from the person or 
habitation of the owner. 

was petty larceny. For a definition 
of larceny, see 2 East, P. C. 558 ; 2 
Buss. 93; 2 Leach. 838; Bep. on 
Crim. Law. p. 9. 

(6) 7 & 8 G€0. TV. o. 29, s. 2. 



re that the defendant was 
or servant" (a) as men- 
in the indictment — that 
jperty {b) was " belonging 
in the possession or power 

rhat is "a clerk or servant," 
mlonent, see ante, p. 96, n. ; 
cases asto larceny by servants, 
186, n., etseq. 

liat is "a valuable security,'' 



The indictment may contain 
a count for larceny at common 
law (c). The distinction between 
this offence and embezzlement {d) 
is sometimes so refined tiiat it 

is defined by fifth section of 7 & 8 
Geo. IV. c. 29. See pott, p. 190. 

(e) See a^ite, p. 162. 

{d) See the title, ante, p. 94. 



prisoners out of England is, by the Habeas Corpus Act made 
ble as hpramunire. Masters of vessels forcing theur men on snore, or 
them benind, are punishable by statute ('). 

Car. 11. c. 2, p. 12. (») 2 Geo. IV. c. 81, s. 80. See titU 

AasAULt, ante, p. 86. 
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LAKCENY— -cow^inM^rf. 

publidj or privately whipped, in 
addition to the imprisonment^ if 
the Court shall thmk fit 
16 & 17 Vic. c 99, ss. 1 & 4 



(a) V^mLeA — The venue in larceny must be laid, and the indiotment tried, in 
the county, m Twhich the o^nee was aetuallv, or in contemplation of law^ 
committed ; bat the venw bk the mai^ will be suAieitnt). estoept whtare keel 
dcBcriptioii is naoeieary {^), Gooeb stolen in. one oomKty, and oarried ta 
another, or oihefs, may be indicted for in aay of such Gounties, fw the eon- 
tinuance of the asportation is a new caption and a oontimiance of tlM 
taking is as much a wrong as the first taking (^) ; and this, though a oonsidn^ 
able time elapse between the ordinal taking, and the- carrying them into 
another eounty (^) ; and althotufb the prisoner did not himself earry the» 
thither (^y^ It a laaa having akoun, or otherwise feloniously taken any chattel, , 
mon^, valuable security^ or other property whatsooTer, in any one part of 
the United Kingdom, afterwards have the same in his possession in any other 
part of the United Kingdom, he may be indicted for larceny or theft in that 
part of the United Kingdom in which her so had the property, in the ssDncr 
manna: as if he had actutOy stolen it there But, in such eases, ihffgoodM 
stolen must have retained their original character as at . the tanm of the 
taking, for an indictment in the county of H. for stealing ''one brass fnr* 
nace," is not sumwrtedby eyidence that the prisoner stole the furnace in the 
county of R,, and there broke it to pieces, and brought the pieces into the 
county of H, (7). And if asveral commit a joint kreeny in one county^ and 
divide the stolen goodi there^ and carry their separate shares in distinet hags 
into another county, a jeint indictment cannot be sustained in the eoun^ 
into which they were carried, for a joint larceny in the county where tfiJd 
goods were first stolen (^). But if two eommit a larceny, and oae of them 
earrytfae stolen gooiis into another eounty, the; oCheF stil aeeouipaiiyiBghiiiir 
without their ever ^having been separated, they are both indictable in either 
oounly, the possesswn m' one- being the possoooiea of both in each county, 
aa long as ther oootinuad in. «ampaiqr ('); Where the oviginal. taking wodd 
not be oogfnisable as a larceny at common law a« if the goods were stoieD^ 

14 k 16 Vic. c. 100, 8. 23, second ^ county; nAist her anim^ 



1 Hale, F. C. 607 ; 4 Bl. €knn. fwrandt. 

«>«*UMood.CLa47,.n.;.sfieEosc. («) 7 & 8 Geo. IV. o. 29, a. 76. 

Cr. Ev. 2 ed. pp. 230, 689 ;. Arch. Q Hollowa^s ease, 1 C. & P. 127 ; 

12 ed. 26. 2 Rlus. 174 : see Sdwards't com, R 

(«) 1 Hawk, o; Si 6». &R. 497. 

(*) Parkin* t ease, 1 Mood. C. 0. 46, f V Barnetft ease, 2 RuB». 174. 

(*) Countj/s ease, Buss. 17&; see (») MeDonagh's case. Car. Sup. 

Simmond's ease, 1 Mood. C. C. 408, 2 ed. 28. See County's case, 2 Rub. 

which shows that the taking into the 176. 
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) master" — prove the lar- is desirable in cases of doabt to 
see ante, p. 163). Mok, Or, add a count for embezzlement. 
k5 ; Af^, 12 ed. 279. Where, on an indictment for 

c of Indict. Arch. Id.; larceny, it appeared that the 
C. lu 442. defenduit bemff sent by his 

master to get (£ange for a £5 
note, and having obtained silver 
absconded with the change ; it was holden not larceny, beonuse 
Iver had never been in the possession of the master, except by 
uids of the defendant (e). STow by 14 & 15 Via c. 100, a 13, if 
ion is indicted for embezzlement as a clerk, eta, he is not to be 
l;ted if the offence turn out to be larcenv, and vice vered. 
rer, the property be in the possession of the master, even by 
inds of another clerk or servant, it is larceny (/). The cbiver 
lass-ooach, hired for the day, is not the servant of the hirer, so 
M>me within the statute {g). 

haien's cote, 1 Mood. C. C. 129. (g) ffaydon's case, 7 C. k F. 465. 
Murray 9 cote, 1 Mood. C. C. See Quarman y, Burnett, 6 M. & N. 

449. 

{^), or in the ialand of Jersey an indictment for the larceny cannot 
tamed in the county into which the goods may be carried ; for in the 
case the oflenoe must be tried as other cases within the jmisdiction of 
miralty (^) ; and in the latter, the original taking was not within a part 

United Kingdom. So also where the offence is a statutable felony 
). And ff the offence is a compound larceny, the prisoner can only bie 
a the second county for the simple larceny, as where A. robs B. in the 
of C, and carries the goods into the coimty of D., A. cannot be con- 
of robbery in the latter county, but he may be indicted for larceny 
^*). Where a parish is in two counties, it is sufficient to describe it as 
n the county in which the offence is committed {^), Statutory provi- 
re made as to the trial, etc., of offences committed on the boundaries of 
m, or partly in one county and partly in another (i*) ; and in detached 
f counties (17); and in the county of a city or town corporate 0*) ; and 
ons or property in coaches or other Tchicles employed xm jonmies;^ or on 
employed in inland navigation (i*) ; and also as to offences within the 
^on of the new Central Criminal Court (^). And in all cases where an 

is begun in one county and completed in another, the vtntie may be 
either ('1). Detached portions of counties are to be part of the county, 
oh they are surroimded, by 7 & 8 Vic. c. 61, s. 1. Offences committed 
es, the venue mUst, as in England, be laid in the countv in which the 
is committed, unless otherwise provided for by statute (^). Offences at 
within the jurisdiction of the Admiralty {*^). 

I Inst. 118 ; 2 Buss. 175 ; Southwark are excepted out of the 
L c 35, s. 52;X Act. See Mellor*s case, R. & R. 144 ; 

P^owe'* cflwe,! Mood. C.C. 339; Oofs case, Id. 179. As to the re- 
idge's case, 9 C. & P. 29. moral of an indictment firom a county 

kle ante, p. 20, n. (B). of a dty to an adjoining county, see 

Millai^s case, 7 C. & P. 665. Boec. Cr. Ev. 2 ed. 232 ; Arch. 12 ed. 
i Hale, P. C. 163; see also 22. 

son*s case, 2 Buss. 174. (») 7 Geo. IV. c. 64, s. 31. This 

Pertinis case, 4 C. & P. 363. section only relates to offences com- 
r Geo. IV. c. 64, s. 12, extends mitted " in or upon the coach," etc. 
. county tri^ not to trials in See Sharp^s case, 2 Lew. C. C. 238. 

jurisdictions : WdcKs case, (*>) 4 & 5 Wm. IV. c. 86, ss. 2, 3. 
L C. C. 175. See Connop^s case, 4 A. & E. 942. 

I k 3 Vic. c. 82, s. 1. (") 7 Geo. IV. o. 64, s. 12. 

» Geo. in. c. 52, 8. 2. London, M Arch. 12 ed. 21. 
inster, and the Borough of (») See a^T^, p. 18, n. (B.) 



166 



LARCENY— con^mwrf. 

Of *^ any horse, mare, geldings 
eolt, or filly, "bull, cow, ox, heifer, 
or calf^ ram, ewe, sheep, or 
lamb." <r.) 

7&8GeaIV.c.29,8L26. 



PraiSHMKNT. 

inransportation for vouRXODf 
or FIFTEEN years ; or penal servi- 
tnde for not less tlum foite noir 
more than eight years ; or im* 
prisonment not exceeding thbee 
TearS) with or without hard 
labom*, and with or without 
soUtaiT- confinement ; the latter 
not exceeding one month at any 
one time, nor thkss months la 
any one year ; 7 Wm. IV. and 
1 Vic. c. 90, SS.1, 3(a) ; 9 & 10 
Via c. 24, B. 1 ; 16 & 17 Tic 
€. 99, 8S. 1 & 4. 

(a) This statiite recites the 2 ft 3 
Wm. IV. 0. (S2, which repealed the 
ptiniBiiment of deatii for this c/SSenkoe, 
and substituted transportatkm far 
life ; it then repeals the statute so 
recited, and enacts the pvoushmeot as 
abore. 



Indictment.y^Th» principal requisites of the indictment (M), and what havi 
been deemed variances, may be collected from the cases noticed under the 
respective heads foUo^^ng, relating to the evidence in proof of the offence (tf 
larceny. 

Identity of tki defendant.y-^TiaB is proved either by direct or cireiimsfeaii* 
tial evidence. As a misnomer or wrong addition can only be taken advantege 
of by a plea in abatement proof of the correct name or addition is not 
necessary. The time and place.]— It is sufficient if the offiance of larceny be 
proved to have been committed at a place within the county (**) ; or within 
the Court's jurisdiction^'^). And the mdictment shall not be vitiated "for 
omitting to state the time at which the offence was committed, in any ctse 
where tmie is not of the essence of the offence, nor for staling the time unper 
fectly, nor for stating the offence to have been committed on a day subsequent 
to the findizig of the indictment, or on an impossible day, or a day that never 
happened " If there be no such place as that stated in the indictmeot, 
it 18 immaterial (^) ; and it is not necessary to prove affirmatively the existeooe 

(>«) See Arch. 12 ed. p. 20. etseq, 2 Hawk. o. 25, s. 84 ; Phffl. Ev. 8 ed. 

(«») In which case the Judge may ^mt'iA See ante n 165 n. as 

7 Geo. IV. c. 60. 19. See OrchanPs q^^^^ ^ detachedparts of countie.. 
ewe, 8 C. & P. 665. («) 14 & 15 Vic. o.ToO, ss. 2, 4. 

(») 2 Inst. 818; 8 Inst. 820; {»}Woodward^s can, 1 Mood, C.C. 
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XVIDENCB. ' 



OBSSftTATIOVS. 



▼e a larceny (see ant€y p. 
of the particular animal 
bed in the indictment. 

2 ed 334 ; Arch. 

. 281. 

c of Indict. Arch, Id,; 
aZ.439. 



Live cattle only are r e ferre d to 
in thia section. The stealing of 
dead animals is but a common 
law larceny, and the punishment 
is different (a). An accurate 
description of the animal in the 
indictment is important, and the 
words of the statute should be 
used where the name of the ani- 
B specifically mentioned therein (6) ; for an indictment for 
Dg a cow has been held not supported by evidence of stealing 
er, because the statute mentions Doth cows and heifers (e). Ana 
Eune was held, for the same reason, as to an indictment for 
ig sheep,* but the proof was of stealing ^ lambs" (d) ; and 
another case, where tne description was by the name " sheep,** 
le proof was of the stealing of an ''ewe** (e) ; but it has since 
beui that an indictment for killing a sheep with intent to steal 
ftrcass (/), was supported by proof of killing a ram or ewe, 
rords of the statute being ''ram, ewe, sheep, or lamb a 
ity of the Judges thinking ^ sheep," a generic term, including 
»rmer words {g), A rig sheep, or wether, is properly described 

See afUe, p. 102. As to de- 
on of animalg when dead, see 
». 170, n. 

Otherwise the defendant can be 
led for simple larceny only. 
tfM ente, R. k R. 416. 
7ooFi case, 1 Leach, 128 ; 2 East, 
016. See also Douglais cote, 
ip. 212. Under the repealed 
), 15 Oeo. II. c. 84. 



{d) LwmCs aue, 1 Mood. C. C. 100; 
See Birlees case, 5 C. & P, 210. 

^e) P^ddifodt eate, 1 Mood. C. C. 

(/ ) See the next precedent^ p. 170, 
pott, 

iff) JTCulle^s COM, 2 Mood. G. 
84; R, y. Sjpicer, 1 Den. C. C. 82. 



the county of the parish laid (^). It has been shown what is the effect 
templation of law, of carrying goods into or through other counties, in 
es actually committed in another county, or other part of the United* 
om ('^) ; and that statutory provisions regulate this offence when begun 

county and completed in another (^) ; or if committed near the bound- 
f counties ; or with respect to property on any Tehide or Tessel during 
loy or Yoyage (»*). 

jpecMf of goodS'-wUvi^,] — ^Proof of the stealing of any one of the 
I named is sufficient (") ; and it must be of an article known by the 
nr which it is described in the indictment (^) ; or to which such name 
lUy appropriated ; and by 14 & 15 Vic. c 100, s. 18. C!oin and bank- 
nay be described simply as money. Indisputable evidence of the steal- 

o&er articles is of no avaiL Proof of goods by the name in which 
re known in trade, if so described also in the indictment, is sufficient 



MlocVs ea$e, ld, 824; it had 
osly been said contra^ 8 Camp. 
Phil. Ev. 206. This defect can 
3 taken advantage of by plea in 
lent. 

DowUn^s cate, By. k Mood. 

inie, p. 104, n. 
inUj p. 105, n. 
inte, p. 105, n. 



{^) Ante, p. 166, n. 

(3^) 2 Hale, 8C2 ; see Ellinis case, 
B. & R. 188. Except where value is 
essential to the offence, and that is 
ascribed to the articles collectively. 
Forsyth's case, R. k R. 274. As to 
the description and enumeration in 
the indictment, see Arch. 12 ed. 
p. 48. 

(M)Id, .2 Hale, 182, 183. 
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{^), An indictment for a larceny of live animals need not state them to be alive; 
but if, when stolen, they were dead, that £eust must be stated ; for as the law 
would presume them to be alive, proof of stealing them dead would be a vari- 
ance {^) ; but this is not material when the animal has the same appellation 
whether dead or alive (^). Proof of the stealing of a mixture of chaff, oats, 
and beans, does not support an indictment charging the stealingof one bushel 
of oatB, one bushel of chaff, and one bushel of beans (^). Where seveural 
articles are mentioned in the indictment, it is necessary to prove tiiat they 
were all stolen at the same time, or at several times so near to each oUier as to 
form parts of one continuing transaction ; otherwise the Court will put the 
prosecutor to elect for which larceny he will prosecute, and will oblige him to 
confine his evidence to that {*^) ; but not if it only appear that the goods might 
have been, and were probaoly, stolen at different times, if from anything 
appearing in the case, it be not impossible that they all might have been stolen 

Nibbis cote, 1 Mood. C. C. 25. (») Puckerinds case, 1 Mood, C. C. 

R, V. Oallotcs, 1 Den. C. C. 601. • 242. 

JSdwai-ds's case, R. & R. 497 ; 3 Chit. C. L. 947 ; but vide R. 

ffaXlowat^s case, 1 C. & P. 128; see v. Borid, 1 Den. C. C. 617. 

William^s case, 1 Mood. C. C. 107 ; Smith* 9 cau, Ry. & Mood. 295; 

R. V. Manffield, C. k Mar. 140. see R, v. Ellis, 6 B. & C. 146. 



169 



wrmwsicB. obsbrtatiovs. 

iheep** (A). And so is a foal, as a coH or filly, because a ooli 
means a yonng horse or mare, and a foal is not specifically 
led in the statute (i). Evidence of stealing a filly was held to 
i an indictment for stealing a mare, on a statute which men- 
)nly " horses, geldings, mares {k). The least removal, as in 
ises of larceny, is sufficient (Q ; and that, though part only of the 
be taken, as where the prisoner retnoved sheep from the fold into 
Q field, killed them, and took away the skins merely, this was 
sufficient driving away to constitute larceny (m) ; but in such 
there must be evidence of the removal of the sheep in a live 
»r the removal after their death would not support a count 
ling sheep, which must be intended to be live sheep (n). And 
ipon an indictment for sheep-stealing, the evidence was that 
asses of the sheep were found lying in the gripe of a ditch, 
knd the tallow and &t taken away ; the Judges held that the 
I of the sheep for the purpose of killing them, was not such 
ral as would constitute larceny of them within the meaning 
batne(o). Upon the trial of an indictment for horse-stealing the 
tor stated that he had agisted the horse upon the land of 
at some distance, and that learning from that person of the 
the horse, he went to the field where the horse nad been put 
and discovered that it was gone ; but neither the person with 
t was put to agist, nor his servant, was called as a witness ; 
leld that this was not sufficient evidence against the prisoner, 
as not shown that he might not have obtained possession of 
se honestly (p). In this offence doubts frequently arise with 
70 the animtis furandi (g). 

oncTscase, 6 C. & P. 535. (») JSdwards*t case, R. & R. 497. 

«;iJ',1«!fR.&R.494;on , ^'^^^^i ^' 

lied BtaUut^, 2 & 3 Ed. VI. ^07. Bee post, p. 171. 

hley*scase, R. & R. 258. («) Per Gumev, B., Yend's case, 

post, p.196, n. 6 a & P. 167. 

\wlivkS case, 2 East, P. C. 

{q) See cf>8es noticed at p. 77, n. 

le i*^). The eyidence should show the identity of the property stolen ; 
amolance will in some cases be sufficient witliout a positive proof of 
as in the case of com or sugar stolen, etc. (*^). As personal goods 
;be subject of larceny at common law, the proof must be of the steal- 

hr). 

things that adhere to the freehold, as com, grass, trees, and the 
ad or other things attached to a house, could not be the subject of 
b common law (**) ; yet, if the owner or a stranger sever them, or if 
sever them at one time and at another come and take them away, it is 
(^). Of domestic cattle, as sheep, oxen, horses, etc., or of domestic 
bens, ducks, geese, etc., and of their eggs, larceny mav be committed 
•n law So also of a stock of bees (*«) ; and pluokmg wool from a 
niCs case, 1 Mood. C. C. 146. {*^) Butare madestatutable offences. 

* T> n nKT. o T?„«- ^ Offences enumerated under title 
Bast, P. C. 667 ; 2 Russ. Larceny, p. 162, m^., 

(«) 3 Inst. 109; 1 Hale, 510. 
to things which could not be Ml Hawk. o. 88, 843; 1 Hale, 
)ct of larceny at common 511 ; as to description of when dead 
Lrch. 12 ed. 256, 288 ; 1 Hale, or alive, see an<«, p. 168, n. 

c. 33, s. 35; Rose. Or. 2 East, P. C. 507; 2 Russ. 151; 

564. L. Raym. 33. 
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OFFENCE. 

IjARCENY— continued. 

Killing "any horse, mare, 
gelding, colt, or filly ; bull, cow, 
ox, heifer, or calf ; ram, ewe, 
sheep, or lamb," "with intent 
to steal the carcass or skin, or 
any part of the cattle so killed." 
(F.) 

7 & 8 Geo. IV. c. 29, s. 26. 

(Cattle maiming, etc,, see title 
Malicious Injuries.) 

(Dogs, stealing, see title Dogs.) 



FUNISHHENT. 



Transportation for not more 
than FIFTEEN, nor less than four- 
teen years; or penal servitude 
for not less than four nor more 
than eight years; or imprison- 
ment not exceeding three years, 
with or without hard labour, and 
with or without solitary confine- 
ment; the latter not exceeding 
ONE month at a time, nor three 
months in any one year, 7 Wm. IV. 
and 1 Vic. c. 90, ss. 1 & 3. 

9 & 10 Vic. c. 24, s. 1; 16&17 
Vic. c. 99, ss. 1 & 4. 



sheep's back (*^) ; and milking cows in a pasture, and stealing the milk 
Larceny cannot at common law be committed of animals that are ferce natures 
and unreclaimed, as deer, bares, or conies, in a forest, chase, or warren ; fish 
in an open river or pond ; or wild fowl, at their natural liberty ; rooks, for 
instance or ferrets, though tame and saleable (*^); or of swans, though 
marked, if they range out of the royalty (**). But if these are reclaimed and 
confined in a place which is private property, and may be taken at the 
pleasure of the owner at any time, as deer m a park ; fish in a trench or net; 

gheasants or partridges in a mew; young pigeons in a do^iecote ("); young 
awks in a nest, or even old ones; or falcons, reclaimed and known to be so; it 
is larceny at common law to take them (*•). And where pigeons were shut up 
in their boxes every night ; and where, after being out to feed, they were 
so fax tamed that they came home every night to roost in their boxes, they 
were held to be the subject of larceny {^^). So also of swans, whether marked 
or not, if in a private river or pond (*®) ; but not of their eggs, or those of 
hawks, though reclaimed The flesh of an animal ferce natures when 

dead, as in the case of wild deer, pheasants, partridges, etc., may be l^e sub- 
ject of larceny, for their flesh or skins are the subjects of property And in 
the case of ammals feras natui ce^ there is this distinction as to such as senre 
only for pleasure, and their bodies serve not for food, that, though reclaimed, 
lai'ceny cannot be committed respecting them ; as l)ears, foxes, ferrets, etc., 
and their whelps or calves ; and so also of mastifls, spaniels, greyhouncbs, and 
bloodhounds ; it is said, in respect of the baseness of their nature Besides 
these, the rule with regard to animals ferai natural not fit for food, is said to 
Include " monkeys, apes, polecats, thrushes, singing birds in general, parrots, 



(«)2East, P. C. 618. 

(50) 2 East, P. C. 617. 

(51) 1 Hale, 511; 2 East, P. C. 607; 
4 Bl. Com. 236, 6. 

(52) Hanam v. Mockett, 2 B. & C. 
934; 4 D. & B. 518. 

E Searing's case, R. & R. 350. 
1 Hale, 511 ; but see Dalt. Just. 

(55) jf?. v. Cheafor, 21 S. J. 
M. C. 48. 



(5«) 1 Hale, 511 ; 2 East, P. C. 607. 

(5^) Luk^t case, per Parke, B.,JiS.; 
Rose. Cr. Ev. 2 ed. 577. 

m Brook's case, per Taddy, S., 
4 C. & P. 131. 

(M) Dalt. Just. c. 156. 

(W) 2 East, P. C. 607'; 2 Ruas. Ifl* 

(81) 3 Inst. 116; 1 Hale,- 511. 

(82) 3 Inst. 101; IHale, 512. See 
Hearings case, R. &. R. 350.. 



I" 
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EVTDENCS. OBSEBVATIONS. 

ve the killing— the intent The Observations at pp. 167, 
ted. Bosc, Vr. Bv, 2 ed. 169, ante, as to the descnptiou of 
irch. 12 ed. 282. the animal, in the indictment, are 

3. of Indict. Arch, Id.; equalljr applicable to this offence. 
7. L. 439. The killing can usually be jjroved 

only by circumstantial evidence 
(a) ; as by proof of the possession 
i of the skins. It is sufficient to prove a Killing, with intent to 
part only of the carcass (6). Where the prisoner cut off the 
a lamb while living, and carried it away before the animal 
the Judge thought that as the death wound was given before 
Left, the case was made out; on a conviction, and a case 
ed, the Judges held the conviction right (c). Where the 
er wounded the ewe by cutting her throat, and was then 
ipted by the prosecutor, and the ewe died two days afterwards, 
7y found, that the prisoner intended to steal the carcass ; on a 
sserved, the Judges held the conviction right (d). 

s to presumption*, see Boso. (c) CM» case, B. k B. 387. 
2ed. 13; Arch. 12 ed. 199. 

7UliarM'» cote, 1 Mood. C. C. {d) Sutton's case, 8 C. & P. 291 ; 

2 Mood. C. C. 29. 



lirrels and the young of wild animals is also included Statutory 
>ns are, however, now made to punish the stealing of things not cos- 
as larcenies by the common law, and which would seem to incluoe 
dnfi^ that the latter did not embrace. As to the proof of the thing 
moer any indictment on a statute, see further the cases noticed as to the 

offences enumerated under the title Labceny, ante, p. 162, et seq. 
j— No indictment shall be deficient for want of the statement of value 
3, etc., except where value is of the essence of the offence(^). Evidence 
9 given that the thing stolen is of some value (^); if only of value to the 
and not to third persons, is sufficient {^) ; but whether or not of the 
lentioned in the mdictment is immateriiil, except in statutory felonies 
i certain value is required to be proved (see post, p. 177, n.) ; and if the 
s ascribed in the indictment to many articles collectively, the offence 
s made out as to all the articles {^). In the case of stealing a will, etc., 
b necessary to allege the property to be of any value 
owner ship.y^An absolute or special ownership of the goods must be 
in. the party named in the indictment If the napie by which the 
itt^r is usu£dly known, be used, it will be sufficient; as where "John 

Hancock" was called in an indictment "John Hancock," the name by 
he was usually known, it was held sufficient (7^) ; so also where an 
d name was used, but being that by which the prosecutor was alone 
in the neighboiu-hood, the Judges held it sufficient (7^). So also if the 
f the prosecutor be misspelt; yet if it be idem sonans, it will be suffi- 

. Rep. of Crim. Law. Com. («) Forsyth's case, R. & R. 274. 

7 & 8 Geo. IV. c. 29, ss. 21, 

:ihiefly by 7 & 8 Geo. IV c. 29 ; 22, 23, supra, et p. 174. 

such offences enumerated under O'^) By 7 & 8 Geo. IV. c. 29, it is 

e Larceny, p. 162. et seq., ante. imnecessary to allege or prove owner- 

.4 & 16 Vic. c. 100, s. 24. ship in offences under ss. 21,22, «ttpra/ 

Phipo^s ccLse, 2 Leach, 680 ; and it would seem also not under 

aot be of the value of one s. 44, post, p. 188. See ffickmans's 

ig; Morris's case, 9 C. & P. 849. case, 2 East, P. C. 593. 

^e C/aril:«'«C(we, 2 Leach. 1036; (J^) Buriman's case, per Parke, J., 

n's case. Id. 1090; R. & R. 232 ; 5 C. & P. 601. 

[f < case, 1 Mood. C. C. 433. (^*) NoHon*8 case, R. & R. 610. 
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OFFSKOB. 

Of " any record, writ, return, 
panel, process, interrogatory, de- 
position, affidavit, rale, order, or 
warrant of attorney, or any 
original document whatever, of 
or belonging to any Court of re- 
cord, or reuiting to any matter 
civil or criminal, be^pm, depend- 
ing, or terminated m any such 
Court, or any bill, answer, inter- 
roffatory, deposition, affidavit, 
order or decr^, or any original 
document whatsoever, of or be- 
longing to any Court of equity, 
or relating to any cause or 
matter b^run, dei)ending, or 
terminated in any such Court.'* 
(M.) 

7 & 8 Geo. lY. a 29, m. 4&21. 

(Takin^r a record, etc., from its 
place of deposit, or obliterating, 
mjuring, or destroying the same, 
see Observations, p. 173.) 

Not triable at Quarter Ses- 
sions. 5 & 6 Via c 38, s. 1. 



P0NISHKBKT. 



Penaf servitude for foub yean; 
or such imprisonment as the 
Court shall award, with or with- 
out hard labour for the whole or 
any part of the imprisonment, 
and with or without solitary con- 
finement ; the latter qualified by 
1 Vic. c. 90, s. 6, afite, p. 3; or 
fine, or both. 

16 & 17 Vic c. 99, ss. 1 & 4. 



dent (73) But if the name stated be not the prosecutor's real name, or that by 
which he is usually known; or if it appear that the owner of the goods is another 
and different person from him named as such in the indictment, the defendant must 
be acquitted y*). The question as to names being idem, sonantia, is one for the 
jury (7*) ; ana although the owner of goods may be described aa a " certain 
person to the jurors imknown," yet if it appears in evidence' that he is known, 
the variance will be fatal (f^). Ownership hy several— joint-stock companies— 
corporations^-public bodins, etc.] — A statutory provision has remedied the 
inconvenience of the previous state of the law, which required in the case of a 
joint-ownership of any stolen property, that all the joint-ownera or partners, 
should be correctly named in the indictment ; so that now such property may 
be described as belonging to A. B. and another, or others, as the case may 



P) As •*Whyneard" for "Win- 
yard," pronounced '* Winnyard;'* 
Foster's case, R. & B. 412; see also, 
2 Str. 889; 2 Taunt. 401. *♦ Tabart" 
and Tarbart" has been decided not 
to be the same in sound, Bingham 
V. Dickie, 5 Taunt. 814 ; and see also 
R. & R. 351; 2 East, 83; 1 Chitt. 216; 
R. V. WiUon, 1 Den. C. C. 284. 

(^*) 2 Bast, P. C. 651, 781. 



m R, V. Darw, 2 Don. C. C. 231; 
S. C. T. & M. 557. 

Walker's case, 3 Camp. 264; 
R, V. Robinson, 1 Holt, 695 ; 2 East. 
P. C. 661; 1 Hale, 612. Where it 
appeared that the name of the owner 
of goods was unknown to the Grand 
Jury, it was held, by Parke, B., to be 
no variance, although the name of tb« 
owner was proved by a witness in the 
course of the trial. Maidstone Spring 
Ass. 1841, MS. 
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EVIDENCE. OBSERVATIONS. 

! a larceny of the record, It is not necessary to allege or 
ante, p. 163,) as may be prove ownership, or that the 

1 the indictment Itosc. article was of any value (a). 

2 ed. 669; Arch. 12 ed The parchment upon which a 

record is written, if it do not 

of Indict Arch. 285. relate to the reality (6), may be 

L. 526. the subject of larceny at oommon 

law (c). It is a misdemeanour 
within this section, and liable to 
le punishment, to take a record, etc., " from its place of 

or from any person having the lawful custody thereof* {d) ; 

to " obliterate, injure, or destroy " any record, etc., («). In 
ler case, it is necessary to prove that the record, etc., as 
d in the idictment, was deposited in the place mentioned, 
^ such was its proper place of deposit ; or that the person 
Lose custody it was taken, lawfully had the possession of it 
me. The taking under either of these circimistances will be 
by positive or circumstantial evidence ; and the fraudulent 
ill be presumed from the taking, unless explained by the 
it (/). By section 24 of the statute, no person shall be 

be convicted of any of the misdemeanors in ss. 21, 22, 23, 
3vidence whatever, in respect of any act done by him, if he 

any time previously to his being indicted for such offence 
idosed such act on oath, in consequence of any compulsory 
of any Court of law or equity, in any action, suit, or pro- 

which shall have been bond Jide issued by any party 
k1 ; or if he shall have disclosed the same in any examination 
lition before any Commissioners of bankrupf* 

8 Geo. rV. c. 29, s. 21. (d) SeePrec. of Indict. Arch. 12 ed 

common law, larceny could 286 ; Matt. C. L. 526. 
>mmitted of deeds or other 

ite concerning land. IHde (y)Arch. 12 ed. 286. Ab to 7>r.. 

ist 109. ]^ut now, see the ^^{^^^ 121 Rose. Cr.^Ev. 

IkifT'a caw, 1 Mood. C. C. 155. ^ ed. 13. 

Such a description is good, although no strictly legal partnership. 
Proof of only two j<Mnt-owner8, where the prooerty was described 
G. E. and others, was held a variance (^). Goods vested in a body 
i not incorporated, must be described not as the property of the body, 
te individuals who compose it, or some of them, as in the case of 
trustees, or joint-stock companies Books stolen from a Wesleyan 
a-e rightly described as the property of J. B. and others; J. B. being 
> society, and also a trustee of the chapel (*^). Provision for the descrip- 
•operty belonging to joint-stock banking copartnerships, is made by the 
liich regulates such association ; but its provisions, it seems, are 
umulative When the goods of a corporation are stolen, they 
edd to be the property of the corporation, m their corporate name, 

teo. IV. c. 64, s. U. Palmef's case, 1 Leach, 366 ; 2 East, 

bT/s case, R. & R. 178 : Seatfs P. C. 991. ^ ^ ^ 

L3 • 2 East, P. 0. 655. (") BoultofCs case, 5 C. & P. 537 ; 

mpton's case, Greenw. Coll. see HutchinsoWs ease, R. & R. 412. 

^83) 7 Geo. IV. c. 64, s. 9 ; and 1 
rrinaton's case, 1 Leech, k 2 Vic. c. 85. 
cafCs case, 1 Mood. C. C. («) See ante, p. 126, n. (58) ; Arch. 
Ru8B. 164 : and Jones and 12 ed. 34. 

Q 2 
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OFFEITCE. 

LA^CESY— continued. 

Of " any WILL, codicil, or other 
testamentary instrument.'' (M.) 

7 & 8 Geo. IV. c 29, ss. 4, 
21, 22. 

(Destroying or concealing a 
will, etc., for any fraudulent pur- 
'POfle, see ObservationBy p. 175). 

Not triable at Quarter Ses- 
sions. 5 & 6 Vic. r J^8, s. 1. 



PUNISHICIENT. 

Penal servitude for pouh years ; 
or such imprisonment as the 
Court shall award, with or -with- 
out hard labour for the whole or 
any part of the imprisomnent, 
and with or without solitary 
confinement ; the latter qualified 
by 1 Vic c. 90, s. 5, ante, p. 3 ; 
or fine, or both. 

16&17 Viac.99, ss. 1&4 



and not in the names of the individualti who eompose it (^). Statutory pro- 
riflions are made as to the ownership of goods belonging to coontiee, etc., 
of goods, etc., for the use of the poor of parishes — of goods, etc., of the 
trustees of turnpikes of gooos, etc., of Conmiissioners of Sewers («^)— <rf 
goods belonging to friendly societies (■•) — to savings banks (•®) — ^to loan societieB 
in England and Wales ("^)— to Chelsea Hospital ; and monies or valuaUe 
securities embezzled by persons in the public service, may be described as the 
property of the Queen (") ; and post letters, etc., etc., stolen or fraudulently 
retained, may be described as the property of the Post-master General (•*). 
Of goods in possession of 6aifeM—io(^er«.]— Property stolen out of the 
possession of a bailee, may be described in the indictment as the property 
either of the bailee or bailor <»*), although never actually in the real owners 
possession, but in that of the bailee only (^), as for instance, goods intrusted for 
Hfirfe keeping (^), or left at an inn (®*), or to a carrier to carry ; cloth to a 
Muior, or linen to a washerwoman i}^) ; goods pawned, etc., (*) ; sheep left with 
an agister (^). And where goods were stolen from a shop, of which A. had the 
charge, with authority to buy and seU goods, but havmg himself neither a 
share in the profits nor a salary, but the business was carried on for his benefit 
by a relation to whom he accounted ; it was held that A. was a bailee, and the 

(»*) Patrv^s casBf 2 East, P. C. 
1059; 1 Leach, 253; see Arch. 8 ed. 
178. 

(w) 7 Geo. IV. c. 64, s. 15. 
(W) Id. s; 16. 

By 7 Geo. IV. o. 64, s. 17. 

Id. s. 18. 
m By 10 Geo. IV. o. 56, s. 21. 
m By 9 Geo. IV. o. 92, s. 8. 
m By 4 & 5 Wm. IV. c. 23, s. 4. 
(M) By 7 Geo. IV. c. 16, s. 85. 
(M) By 2 Wm. IV. c. 4, s. 4, ante. 
C*) By 7 Wm. IV. and 1 Vic. o. 36, 
r. 40. See title PosT-OFFlCB, post. 



(M) • 2 Hale, 181 ; Id. 513 ; 2 Bask^ 
P. C. 652 ; 1 Hawk. c. 33, s. 47. 

(96) Memnant*s case, R. & H. 236 ; 
Wymer's ease, 4 C. /fc P. 891. 

(97) Xaylor^s ease, 1 Leach^ 856; 
Statham's case, cited, Id. 

(M) Tod^s case, 2 East, P. C. 653. 
See Wymm's case, aiUe. 

(M) thaldiCs ease, 2 East, P. C. 
653 ; 2 Leach, 862, 876. 

(iw) Packer's case, 2 East, P. C. 
658 ; 1 Leach, 357. 

0) AnU, (9). 

(«) Woodward:s case, 2 East, P. C 
053; 1 Leach, 357, u. 
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B the larceny of the will, 
directed, ante, p. 163. 
\Ev.2 ed.569; Arch, 12 



SYIDENCE. OBSERVATIONS. 

It is not necessary to allege 
that the will is the property of 
any person, or that it is of any 
value; and it is immaterial 
of Indict. Arch, Id, ; . whether it be stolen duiiD|^ the 
L. 527. life or after the death of the 

testator, or whether it relate to 
real or personal estate, or to 
It is also a misdemeanor within this section, and liable 
une punishment, to destroy or conceal" any will, eta ; to 
which offence it is necessary to prove the fraudulent purpose 
h it was done {b) ; destruction or concealment, unexplained, 
imstances from which this may be inferred (c). A conviction 
lis section cannot be had on any evidence disclosed by the 
it, in consequence of any compulsory process of any Court of 
equity, or in any examination or aeposition before Com- 
irs of bankrupt (c^). 



8 Geo. IV. 0. 29, s. 22. 
Free, of Indict. Aroh. 12 
The fraudulent purpose 
specified, if it can oe with 
; see Morri/a com, 9 C. & P. 
Alderson, B. , intimated that 



this was necessary to make the indict- 
ment valid. 

(c) Aroh. 12 ed. 288. As to^^rt- 
twmptiona, Rose. Cr. Ev. 2 ed. 13. 

(cf) 7 & 8 Geo. IV. c. 29, s. 24; see 
anlet p. 173. 



*e therefore properly laid as his ('). And though in fact the bailee 
d with the Roods under a mistake, they must still be laid as his pro- 
Where a bailor steals his own goods, they must be described as the 
the bailee (^) ; and so also if a man robe his own servant of money 
had before delivered to him with intent to charge the hundred, there 
objection to the property being laid in the servant But if it 
lat uie party whose goods they are alleged to be, had neither the 
nor the possession, it is bad (7) ; as where the person named as owner 
servant to the owner, for the possession of the servant is only 
le master (") ; or where the person named as owner appears to be a 
roman, for then in law they are the goods of her husband (*) ; even 
living apart from him, on property vested in trustees for her separate 
but goods stolen from a woman h^ore marriage, may after marriage, 
bed in her maiden name as owner 0^). Goods let with a ready- 
lodging must be described as the gooas of the lodger, for the owner 
)8, nor 18 entitled to the possession (^) ; but if the lodger steal the 
3y may then be described as the property of the owner or the person 
hire Goods of deceased persoTis —in custodid legis — in possession 
;«r- after a tortwms toHn^.J— Where a person dies mtestate, and the 
l^e deceased are stolen before administration granted, the propei*ty 
aid in the ordinary {}^) ; but if he dies leaving a will, and making 

(") French's case, R. & R. 491. See 
WHfai - 



rs case, 9 C. & P. 44. 

Vincent, 2 Den. 0. C. 464. 
H9ison's ease, R. & R. 470 ; 
I ease. Id. 478; 1 Hale, 

614; Foot. 123; 2 East, 

123, 4 ; 4 Bl. Com. 123 ; 
C. 664. 

kle, 618 ; 2 East, P. C. 662. 

Hutckinsovb s ca««, R. & R. 
oostf p. 186, n. 
lie 613 ; 2 East, P. C. 662. 
t«'#ca*«, 7C.&P. 486. 



^ford's can, Id. 617. 
(11) Turner's case, 1 Leach, 356. 
(") Belstead^s case, R. & R. 411 ; 
Brunswick*s case, 1 Mood. 0. 0. 26. 

(") 7 & 8 Geo. IV. c. 29, s. 46. 
Applies also to houses and tenants. 

So where executors were 
appointed but would not prove the 
will. Per Boiland, B., and Coleridge, 
J., Smith* s case, 7 C. & P. 147; and 
vide R. V. Tippin, C. & Mars. 646. 
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OFFENCE. 

hASJCESY—continuecL 

Of paper or parchment 
written or printed, or partly 
written and partly printed, being 
evidence of the title, or of any 
part of the title, to any real 

EOTATE." (M.) 

7 & 8 Geo. IV. c 129, as. 4, 21, 
23. 

Not triable at Quarter Ses- 
Bions. 
fi & 6 Via c 38, s. 1. 



FTTHISHMJfiNT. 

Penal servitade for foub yean ; 
or such impriaonment as the 
Conrt shall award, with or with- 
out hard labour for the whole or 
any part of the imprisonment, 
and with or without solitary 
confinement ; the latter qualified 
by 1 Vic c. 90, s. 5, ante, p. 3 ; 
or fine, or both. 

16 & 17 Vic. c 99, ss. 1 & 4. 



exeoutors, the property may be laid in them, thoii^h they have not proved the 
wi]l ; and it is not necessary that the prosecutor should name himself ordinary 
or executor, because he proceeds on his own possession {^^) A shroud stoleu, 
or a coffin, may be laid to be the property of the executors, or whoever buried 
the deceased ; or if it do not readily appear who is the personal representative 
of the deceased, la3^g the goods as those of a person unlmown is sufficient (^^). 
In cases of joint-ownership, where one joint-owner was deceased, and no 
administration granted, it has been held sufficient to describe the property as 
being in the party in actual possession ; as for instance in the survivor, and the 
widow of the deceased joint-owner (i^), or in the survivor, and the next of kin 
of the deceased joint-owner {^*). Goods seized \mder a writ of Ji.fa., may be 
described as the property of the party against whom the writ issued ; for 
the original owner continues to have a propertv in them till they are sold (^). 
Clothes or other necessaries provided for children by their parents, are often 
laid to be the property of the parents, especially where the children are of 
tender age ; but it is good either way ('^). Where a son, nineteen years of age, 
was apprenticed to his father, and in pursuance of the indentures of apprentice- 

1 Hale, 614; 2 East, P. C. 652. (") EattaWa case, 2 Russ. 168.| 

^Qlh}fZe^i\^. 178. NochdUA(^Bu^.l^ 
ns) Scott s cote, R. & R. 13. , (") 2 East, P. C. 654; 2 Ruas. 16©. 
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EVIDENCE. OBSERVATIONS. 

>ve the larceny (see ante. At common law, larceny could 

— that the pafchment or not be committed of deeds or 
ag is evidence of the title other instniments concerning 
rt of the title of the party land (a) ; not even of the box 
id in the indictment-~-that in which charters concerning 
IS a present interest, either the land were held (6). But 

or eauitable, in the real now this offence is made a 
) to widch the stolen writ- misdemeanor, and it is suffi- 
slates. Base, Or. Ev, 2 ed. cient if the indictment allege 

Arch, 12 ed. 289. the thin^ stolen to be evidence 

MX of Indict. Arch. Id. ; of the title, or of part of the 

C. L. 627. title, of the person, or of some 

one of the persons having a 
present interest, whether legal 
oitable, in the real estate to which the same relates, and to 
ion such real estate or some part thereof ; and it is not 
sary ''to allege the thing stolen to be of anv value" (c). 
Qortgaffe deeds being chases in action, and cannot be described 
)ds and chattels {d). That the writiiu^, etc., stolen relates to 
tie of the' estate, or part of the title of the party mentioned in 
Qdictment, may be proved by producing the instrument, or 
f secondary evidence of it («), ana by showing how such paurty 
) the estate (/). Although the offence is onlv a misdemeanor, 
ry must be satisfied that the defendant took the writinffs under 
jircumstances as would have amounted to larceny, if they had 
ihe subject of larceny {g). No person can be convicted of this 
e by any evidence disclosed by him, in consequence of any 
ilsory process of any Court of law or equity, or in any examin- 
or deposition before Commissioners of bankrupt (A). 

L Hale, 510. {e) See Bosc. Cr. Et. 2 ed. 8. 

d.; 3 Inst. 109 : querat whether (f) Id. 201. 

lY offence to Bteal the box; 1 {jg) Per Patteson, J., JohtCt case, 
L. 302. 7 C. & P. 324. 

k 8 Geo. IV. 0. 20, s, 23. (A) 7 & 8 Geo. IV. c. 29, s. 24. See 

2, V. Powell, 2 Den. C. C. 403. afUe, p. 173. 

s furnished with clothes by the father ; it was held that the clothes 
Ecluaivelv the property of the son, and ought not to have been laid as 
•perty of the father (^). The possession of the true owner of goods 
be divested by a tortuous taking {^) ; if, therefore, A. steal the goods 
jid C. steal the same goods from A., the goods may be described as the 
f either ; of A. because he had the possession, and of B. because his 
on could not be divested by a tortuous taking (2*). 
d<msly.'] — The taking must be felonious, that is done animo furandi; 
le civil law expresses it, lucri causd (2*). The taking and carrying 
•o felonious, where the goods are taken against the will of the owner, 
1 his absence, or in a clandestine manner, or where possession is obtained 
y force or surprise, or by any trick, device, or fraudulent expedient; 
er not voluntarily parting with his entire interest in the goods ; and 
he taker intends in any such case fraudulently to depri\'e the owner of 
•e interest in the property against his will A felonious intent may 
;ted by evidence, that the ^oods were taken hy tresjpass, and vrithout 
fnt to change the property or make it the prisoner s own ; as, if A. 
'orsgat^s case, 1 Leach, 463. (^) 1 Rep. on Crim. Law. p. 16, 

Hale, 607. JR, v. Thurborti, 1 Den. C. C. 888, S. 

^ilJbinis case. 1 Leach, 522. C. T. & M. 67. - 
Bl. Com. 232. 
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OFFENCE. 

JjARC^Y—carUimied. 

" Stealing, or severing with 
intent to steal, the ore of any 
metal, or any lapis calaminaris, 
manganese or mandick, or any 
wad, black cawke or black lead, 
or any coal or cannel coal, from 
any mine, bed, or vein thereof 
respectively." (F.) 

7 & 8 Geo. IV. c. 29, ss. 3, 4, 
37. 



PUNISHMENT. 

Imprisonment not exceedins 
TWO years, with or without h^d 
labom*, for the whole or any part 
of the imprisonment, and with 
or without solitary confinement ; 
the latter qualified by 1 Yicc.90, 
s. 5, ante, p. 3 ; and if a male, 
to be once, twice, or thrioe, 
publicly or priVately whipped, 
m addition to. the imprisonment, 
if the Court shall think fit. 



leaves his harrow in the field, and B. having land in the same field, uses the 
harrow, and having done so returns it to its place, or informs its owner, this ii 
only a trespass (^f) ; so if A. takes away the goods of B. openly before othfir 
persons, this is only a trespass (^) ; and so if a servant ride his master's hone 
upon his own business (^). Where the jury found specially that the defendants 
meant merely to ride two horses thirty miles (which the indictment chai^ 
them with stealing), and to leave them there, without any intention of retain* 
ing for them, or otherwise disposing of them ; this was held no felony, as there 
was no intention to chtvnge the' property, or make it their own (^). In » 
tannery certain skins had been dressed, the wages for dressing them paid, and 
the skins deposited in the warehouse. The prisoner afterwards clandestinely 
removed them and carried them away with the intent to deliver them to the 
foreman, and get paid for them as if they were his own work, and it was held 
that he was not guilty of larceny" But when A., a servant to a tallow- 
chandler, clandestinely moved some of his master/s fat from one place to 
another, and then, in conjunction with B., endeavoured to sell it to his master 
as the property of B. & C, he was held guilty of larceny C). So where ft 
person stole certain articles, and also took a horse, not with intention to steal 
it, but merely to get off more conveniently with the property ; this was 
holden not a felonious stealing of the horse (^). And where the juiy 
found that the prisoner had no intent to deprive a female of her bonnet 
(which the indictment charged him with stealing), but that the intent 
was to induce her to follow him to a hay-mow of his own, where she 
had before been with him for purposes of fornication ; this was held not 
a felonious taking (^). So where tne prisoner, who was a known poacher, 
having been seized by the prosecutor, but rescued, took a gun from the prose- 
cutor and ran away with it, and the gun was never afterwards heard of ; on an 
indictment against the prisoner for stealing the gun, the jmy were told that it 
would not be felony if the prisoner took the g^n under the impi-ession at the 
time, that it might be used so as to endanger his life, and not with the inten* 



1 Hale, 609. 

O 

(*) Id. 

(») PhUlip's case, 2 East, P. C.662. 
(") E. V. Holloway, 1 Den. C. C. 
870, S. C. T. & M. 40. 



{P) R. V. Hall, 1 Den. C. C. 881; 
S. C. 1 T. & M. 47. R. V. Manning 
ds Smith, 22 S. J. M. C. 21. 

(M) Crump's case, 1 C. & P. 668. 

(") Dickinson's case, E. & B. 420. 



170 



■ EVIDENCE. 

e a larceny of the ore, 
« ante, p. 163,) — or if a 
ice only be alleged, such 
stances as wiU enable the 
> imply an intent (a) to 
-the situation, and pos- 
er occupancy of the mine 
ribed. liosc. Cr, Ev. 2 ed. 
Irch, 12 ed. 290. 
. of Indict. Arch. Id; 
7. L. 509. 



s to the proof of the intent 
y, see Arch, 12 ed. 179 : Rose. 
2 ed. 18. 

^ebb*8 case, 1 Mood. C. C. 431. 



OBSERVATIONS. 

Where the defendants, Who 
were miners working for the 
adventurers in a mine, had 
taken ores from a neighbouring 
heap, which had 'b^en dug out 
by others, and had placed them 
in their own heap and there 
left them to be raised and 
manufactured by the adven-* 
turers in the usual course, the 
prisoners having been convicted, 
a majority of the Judges held 
the conviction wrong, on the 
ground that there wajs no larceny 
from the adventurers, in whom 
the property was laid (6). 

See R. V. ffollowav, 1 Den. C. C. 870; 
S. C. T. & M. 40, and 2 & 8 Vic. c. 69, 
8. 10, as to miners in the county of 
Cornwall. 



disposing of it, although he might afterwards have determined to dis- 
it ; and the jury being of opinion that the prisoner had no intention of 
g of the gun at the time he took it, he was acquitted (^). If goods are 
nder false process of law, the offence will amount to larceny ; as where 
ng a mind privately to get the goods of B. into his possession, brings an 
nt and obtains judgment againrt the casual ejector, and thereby obtains 
session and takes the goods, if it be done animo furandi, it is larceny 
. charge of a felonious taking may be rebutted by evidence of its being 
;Rke ; as if the sheep of A. stray into the flock of B., and the latter 
hem with his own flock, or shears them, that is not felony ; but if he 
^e sheep to be anothei^s, and marks them with his own mark, that 
>e evidence of a felony So if thei-e be any fair claim of property or 
I the prisoner, or if it be Drought into doubt at all, the Court will direct 
littcd {^). As if one takes an estray upon a claim of right to it, as lord 
aanor ; or the owner of lands takes a horse damage feasant, though per- 
thout title, yet these circumsbances explain the intent, and show that 
b felonious, unless rebutted ; as by showing that the horse was marked 
r to disguise him i^). Where the prisoners had broken into a house 
incustomed goods which had been seized, were deposited, with a view of 
g them for the benefit of the former owner ; it was held, that this de- 
)utted the presumption of a felonious intent (*®). The taking of com by 
3, is said to exist in [some places as authorized by custom ; but> even 
lo right exists, if a party cany away the com under a mistaken idea of 
he act would not amount to larceny, the felonious intent being absent 
•roperty taken by finding will be held to be taken feloniously or not, 



lollowa^s case, 6 C. & P. 624. 
igJu's case, 2 East, P. C. 510 ; 
Matt. Dig. C. L. 48; Van 
t case, R. & R. 118 ; and see 
the Crim. Law, Comp. 1 Rep. 
18. 

Hale, 607; 2 East, P. C. 660; 
140. 

Hale, 507. See 2 East, P. C. 
to what will under such circum- 
show a felonious intent. 



(M) 2 East, P. C. 669. 

1 Hale, 606, 607 ; 2 East, P. C. 

669. 

(«>) Knighfscase,2East, P. C. 610, 
669. 

(*^) A conviction is said to have 
taken place at the Old Bailey. 
Woodf. Landl. & Ten. 242 (ed. 1814) ; 
2 Russ. 99. See Prices case, 4 Biur. 
1926 ; 1 H. Bl. 61. 
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OFTXKCK. 

hABCENY—cofUinued. 
Stealing, or cattiiig» etc^ 
cat, break, root up, or other- 
wiae damage or destroj,'^ with 
intent to steal, 'Hhe whole or 
any part of any tbeb, saplii^ 
or snnib, or any nnderwooa, 
respectively growing in any 
pane, pleasure-ground, f^arden, 
orcharo, or avenue, or in any 
ground adjoining or belonging 
to any dwelUng-house," where 
the value of the article stolen, 
or the amount of the injury 
done, " shall exceed the sum of 
one pound." (F.) 

7 & 8 Geo. IV. c. 29, 88. 4 
&38. 

^Destroying or damaging, see 
tiUe Malicious Injubibs.) 



PTTNISHiaaiT. 

Imprisonment not es 
TWO years, with or witho 
labour, for the whole or sn 
of the imprisonment, and ' 
without solitary confine 
the latter qualified by 1 Yic 
8. 5, afUe, p. 3 ; and if a 
to be once, twioa^ or thrice 
lidv or privately, whipp 
addition to the imprisonm 
the Court shall think fit. 



according as the after-oonduot of the party shows whether in the takinj 
or had not a design to deprive the owner altogether of his property (^). 
the goods are found in such a situation that the owner may be presi 
have abandoned the property in them, the oonverting of them will i 
larceny; but if from circumstances, the finder must infer that there 
been any such abandonment, it will be felony to convert them without 
due inquiry as to the owner (^). Where a pocket-book containing ban 
was found by the prisoner in the highway, and converted by him to ] 
use ; it was said that if the party in such a case knows the owner (^), c 
be any mark upon the found property by which he may be ascertained, 
party, instead of restoring it, converts it to his own use, this will be a fi 
taking (^). And where a prisoner had picked up a hat, knocked off in 
rel with a third person, and carried it home ; it was held that to do thi 
oircimistances where the owner might immediately be found, was to oo 
felony (^). If the finder of a lost article so marked as to enable him 1 
the true owner, appropriates it to his own use, and is indicted for laroc 
question for the jury is, not whether at the time he knew, or had the n 
knowing the owner, but whether at the time that he took it into his po 
with such knowledge, or means of knowing the owner, he had the intei 
appropriating it So where a servant indicted for stealing bank-no 
oroperty of her master, in his dwelling-house, set up in her defence, ti 
round them in the passage, and not knowing to whom they belonge 
them to see if they were advertised ; it was held that she not having^ m 
quiry of her master, and having taken the notes away from the house, i 

(«) 1 Hale, 606, .507 ; 1 Rep. Crim. (**) It is clearly felonious wt 
Law. Com. 18 : R. v. Thurborn, 1 Den. owner is known ; Cartwrigkt v. 
C. C 888. 8 Ves. 435 ; 2 Leach, 592. 

coachmen have been found felonious ; ' 
0. 664, 697 ; Lamb s case, Id. 666 ; 

Sear's ease, 1 Leach, 415, n. H v. Pmton, 21 S. J. M. 
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iroeny of the tree 
63), or the cutting, 
^t to steal it, as 
^red — the circum- 
vmich the intent to 
inferred — ^the value 

or the amount of 
one, to exceed one 
the tree, etc., stolen 

was at the time 
park, etc., the pro- 
in the occupation of, 
med in the indict- 
}he local situation 

Base. Cr, j^. 2 ed. 
2 ed. 291. 

[ndict Arch, Id,; 

2a. 



ed. 291; 

tait. Mood; M. 841. 



OBe»lVA¥lOV& 

If several trees be stolen, or 
cat, broke, rooted up, or other- 
wise destroyed or damaged,* 
with intent to steal at the same 
time, and the value or iiyury 
done exceed the amount of one 
pound in the aggregate, it is 
sufficient (a). Upon the words 
''acyoining to a dwellings 
house," it has been ruled that 
they import actual contact ; and 
therefore ground separated from 
the dwellmg^house bv a narrow 
walk and puing with a gate in 
it, has been held not to l« with- 
in their meaning (5) ; there was 
nO count laying the tree to be 
growing in ground belonging ** 
to a dwdlling-house. What is to 
be consider^ a ''garden" within 
tills section is a question for the 
jury (c). 

(v) mdgft^t ta^, Mobd* & M. S41. 



ay (^). Evidenoe of the fihde^ havihg ehdeaVt)ured to discover 
\ or of his having made known his acquisition, bo as to make 
able ft>r thte value should the owner afterwards appear, will rebut 
(a of a felonious taking (*^), A "bad motive ' ' does not form the 
ition necessary to sustain a charge of larceny ) as where a pariy, 
ain a reward^ cbncert^ with three other persons to commit a 
ed and assisted them therein ; it was held, that as he was present 
and had no intention that the felony should be sucoesffful, this 
elonious intention necessary to make him a principal (^). A 
dfit is not> it seems, the Only benefit within the meaning of the 
ricausd; and the cases in whicluthis opinion has been expressed, 
that it is not necessary that the taking should be lueri causd, if 
t, and with intent wholly to deprive the owner of his property 
>ying a post letter^ in the hope of suppressing inquiiies supposed 
1 in it, IS larceny If goods are once taken with a felonious 
mce is not purged by a restoration to the owner (^). In all 
iliarly the province of the jury to determine with what intent the 
: the goods (^}. If the original taking be wrongful, though not 
;pa8s, a subsequent felohious appropriation is larceny (^'). 
n^.V-The taking may be actual or constructive ; either will con- 
There cannot thei*efore be such a taking bv a wife, of the 
usband (^^) ; even if others be jointly interested with him in the 
we, 8 C. & P. 176. (»*) 1 Hale, 604 ; 2 East, P. C. 685 ; 

P. C. 665. 1 Leach, 418. See PhethtoiCs case, 9 C. 

e^8 case, B. & B. 310 ; & P. 552 ; and 663, n., as to the defence 
that prisoner pledged the property and 
intended to r^eem it. 

(«) R, V. Riley, 22 S. J. M. C. 48. 
(««) 1 Bale, 614. Where the wife 
and a stranger steal the goods of the 
husbEind, it is felony in uie stranger. 
Tolfreis case, 1 Mood. C. C. 243 ; con- 
tra, 1 Mood. C. C. 376, n. See also 
Dalt. c. 104. 



r. Ev. 2ed. 533; Cab- 
feR. 292; MorJU'sease, 
Eep. Crim, Law, Com. 
Privet, 1 Den C. C. 193 ; 
y, C. & Mar. 547 ; R, 
C. k K. 632. 
nes, 1 Den. 189. 
ise, 2 East, P. C. 557. 
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OFFKNCfB. FTTKlfiHXEH 

JjABCESY'-coniinued. 

Stealing, or cutting, etc., cat^ Imprisonment not 

break, root up, or otherwise dam- two years, with or w 

age or destroy,"}, with intent to labour, for the wh 

steal the wnole or any part of part of the impriso: 

any tube, sapling or shrub, or with or without sc 

any underwood growing else- finement; the latter 

where than in a ^'park, pleasure- 1 Vic. c. 90, a. 5, catt 

ground, garden, orchard, ayenue, if a male, to be c 

or any ground adjoining or be- or thrice, publidy < 

longing to any dwelling-house,* whipped, in additioi 

Where the yalue of the artide or prisonmeut, if the i 

articles stolen, or the amount of think fit 
injury done, ''shall exceed the 
sum of five pounds.** (F.) 

7 & 8 Geo. IV. c 29, ss. 4, 38. 



frooda so taken C). There is sack a unity between husband and 
dinarily the wife cannot steal the ff oods of the husband, nor can a 
person steal the goods of the husband by the delivery of the wif 
wife deliver the goods of the husband to an indifferent person, fc 
to convert them to his own use, this is no larceny ; but if the per 
the goods are delivered by the wife be an adulterer it is otherwise 
terer can be properiy convicted of stealing the husband's goods, tl 
delivered to nim by the wife. If no adultery has actually been c 
the partiosy but the goods of the husband are removed from his 
wife and the intended adulterer, with an intent that the wife shox 
him and live in adultenr with him, this taking of the goods is, in 
a larceny. If a wife elope with an adulterer, who takes her doth* 
it is a mroeny ; and it ui as much a larceny to steal her cloth< 
her husband's property, as it would be to steal anything else 

Property. If, on the trial of a man for larceny, the jury are 
e took any of the prosecutor's goods, there then being a cr: 
tion, or there having been a criminal act between the prisoner 
secutor's wife, the jury ought to convict, even thou^ the goo 
vered to the prisoner by the prosecutor s wife ; but if the jury 
that the prisoner took away the goods merely to get the wii 
her husband as a friend only, ai^ without any reference to a 
between the prisoner and the wife, either actual or intended, t 
acquit (58). JJor of a man's own goods, unless in the hands < 
and the taking have the effect of charging the bailee {^) ; nor 
ants {^), unless the taking be from a party who would be > 
the other joint tenant (si). We have before seen what is th 
taking by finding, and where such a taking will sustain a chari 
(^^). The cases of constructive taking are those only as to wh 
culty arises. VVhere tJ^e possession and property are both parted i 
case of a sale and delivery of goods tq)on credit (^), no siibseq 
sion, whatever the intention of the party might be, can be cc 
a larceny. Where a person having bought a horse at a fair, r 
and said to the prosecutor he would return immediately and j 
replied "very well," the defendant rode the horse away, ai 
turned ; this was holden no larceny, because the property a 

(*0 WUlis's case, 1 Mood. C. C. («) Such would be i 
375. an action of account, or 1 

n TolUtt s case, 1 Car. & Marsh, ^^.f^.^'fo, n. 

See Box's case, 9 

(«9) Wilkinson's case, R. & R. 470. Patteson, J., his directio 
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De as last precedent, see 
). 181, except that the value 
tree, etc, stolen, or if cut- 
itc, be charged, the amount 
aiydone must be proved 
aed five pounds, which may 
imated on the aggregate 
r of trees, if more uian 
Dlen or cut, etc. Rose, Ct, 
A 576 ; Arch, 12 ed. 292. 
. of Indict. Arch, Id; 
\ L. 523. 



OBSX&VATIOV8. 

See Observations on last pre- 
cedent, anUy p. 181. It is not 
necessary to prove that the place 
stated was not a park, etc. 



n, was parted with So where a party delivered goodn by the 

his servant, who received at the time what he deemed payment, 
t consisted of bills which afterwards turned out mere fabrications ; 
held, for the same reason, no larceny (*^). Where the prosecutor 
by a trick preconcerted among a set of sharpers) had been mduced to 
Qoney to one of them, under an idea that it had been fairly won ; it 
, that as the money was parted with under this impression it was no 
So in a case where a pledge was given up bjr a pawnbroker's 
upon receiving a parcel which he supposed to contain diamonds, biit 
nes of no value ; this was held no larceny {^), So where a messenger 
in the name of a well-known customer, on whose credit a hat was 
to the messenger (^) ; and where, in the name of one of her neigh- 
P7oman obtain^ from the prosecutor, half-a-guinea's worth of silver, 
e would return presently ; and where, on an application for a loan 
pounds, in the name of another party, the money was paid over to the 
; in each of these cases, it was held that there was no felony, 
he property was intended to pass by the delivery (^), And where the 
ir had allowed a sovereign to be taken by the prisoner to get it changed 
, but who never returned either with it or the change ; it was held, that 
cutor having permitted the sovereign to be taken away for change, 
T&c have expected to receive back the specific coin, and he had there- 
^d himself at the time of the taking of the entire possession in the 
, and consequently that there was not a sufficient trespass to constitute 
(72). The opening of a stop-cock of a connecting gas-pipe and letting 
ass out of the entrance-pipe into it, sufficiently severs a portion of the 
institute an asportavit i^). Where there is a delivery of the goods — 
to part with the property by the prosectUor,}—lt a servarU (^*) who has 
le care and oversight of goods; as the butler of plate, the shepherd of 

rveysease, 2 Esst^ P. C. 669 ; (W) Atkinson* s case, Id. 678; R. v. 

467. In thiis case, as there Adam, 1 Den. C. C. 88. 

Ise pretence, the only remedy (J^) These are (Ul cases of obtaining 

^ion, see post, p. 196. money imder false pretences. See the 

rk^s ease, 2 ZiOach^ 614 ; offence, ante, p. 60; and see the cases 

P. C. 671. See SmalVt ease, amounting to larceny, pott, p. 189, u. 

. 646. As to the distinction between cheating 

cholson'js cote, 2 Leach, 610. and larceny, see RoscCr. Ev. 2 ed. 552. 

dkson's ease, 1 Mood. C. (73) Thomas's case, 9 C. & P. 742. 

(73 R. V. ^hite, 22 S.. J. M. C. 128. 

;am/« case, B. & R. 225. (7«) The offence of larceny by clerks 

leman^s case, 2 East, P. C. and servants is regulated by 7 & 8 
Geo. lY. c. 29, s. 46, see anU, p. 162. 
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OFFENCE. 

LARCENY— con^inwcc^. 

Stealing or cutting, etc., cut, 
break, root up, or otherwige de- 
stroy, or damage,"), the whole or 
any part of any tree, sapling or 
shru D, or any underwood, " wKere- 
soever growina^ and where the 
value thereof or injury done, is 
^ to the amoimt of a shilling at 
the least," after two ^previous con- 
victions before Justices. (F.) 

7 & 8 Geo* IV. c. 29, ss. 3, 4, 
39. 



PUKIffiEOrSVT. 

Imprisonment not exceediiu^ 
TWO years, with or without haro 
labour, for the whole or any part 
of the imprisonment, and with 
or without solitary confinement; 
the latter qualified by 1 YiCr 
c. 90, s. 5, aiUe, p. 3 ; and if a male, 
to be once, twice, or thrice, pub- 
licly or privately whippeo, in 
addition to the imprisonment, if 
the Court shall think fit. 



sheep, and the like, embezzle them, this is larceny at common law (7^), because 
the possession of the servant is in law the possession of the master ; and se it 
is of an apprentice who feloniously embezzles his master's goods (7®> ; or where a 
carter goes away with his master's cart (^) ; or where a porter b^ng sent with 
goods to deliver to a customer, instead of which he sells them (^) ; or where a 
party, employed to drive cattle to a particular place and bring th^ back, 
inst^^ of which he sells them (^); ana this, although the intention so to eon- 
vert them was not conceived until after they were delivered to him ; or 
where a lighterman on being sent with a barge to land com, embez2des a pari 
of it (^^) ; or where the servant of a master carman, employed to cart goods, 
by collusion with others, suffers the goods with the cart to be taken away 
or where a servant receives money or a valuable security (as a cheque drawn by 
a prosecutor on a banker) (^s), and the servant applies it to his own use (•*); or 
whera a servant, on receiving a bill of exchange from his master, with directions 
to carry it to the post-office, but absconded with it {^) ; even wh«^ a servant 
had authority to get his master's bills discounted, and had the general manage- 
ment of his cash concerns, took a bUl of exchange unindorsed, got it discounted, 
and absconded with the proceeds («*) ; or where a servant on receiving tea 
guinesB, to get silver for them, ran away with them ; in all these cases^ 
the prisoners having the custody merely, and the possession being- in law in the 
prosecutor, a conviction was had for larceny. And for the same reason, if a 

iP) 1 Hale, 606. («») Hardin^s cote, R. & R. 125; 

(76) Id. 2 East, P. C. 662. 2 Russ. 200. 

(77) Robinson's case, Id. 665. m HeatKs ease, 2 Mood. 0. C. 38. 
]78) Basifs case, 2 East, P. C. 666 ; {^) Lavender^s ease, 2 East, P. C. 

1 Leach, 261, 623. 666 ; 2 Russ. 201; It, v. Beaman, 

(79) M'Name^s ease, 1 Mood. C. C. C. k Mar. 695. 

m. See Stock's case. Id. 87. (") Paradice*s ease, 2 East, P. C. 

(80) Harvey s ease, 9 C. & P. 863 ; 666; cited 1 Leaeb, 528, 624. 
Jackson's cos ,2 Mood. C. C. 82; vid. (86) Chipehase's ease, 2 Leach, 805; 
R. V. Goode, 0. & Mar. 6?^2. 2 East, P. C. 567; and see Murray' t 

(61) Abrahai*s case, 2 Leach, 824; case, 1 Leach. 344. 

Snears's case. Id. 825 ; 2 East, P. C. {^7) Atkinson s ease, 1 Leach, 802. 

668. If the silver had been run away with 
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VIDSNCB. 

two former convio- 
DbservationB) — the 
the defendant — the 
e tree, eta, (see ante^ 
: a cutting, eta, be 
doin^ of this with 
» stes^ by showing 
s from wmch it may 
(a), the value of 
or the injury done, 
one shilling at the 
the tree, etc.^ was 
md (h) belonging to 
ipation of the puiy 
le indictment, and 
ation as laid. Bosc, 
567 ; Arch. 12 ed. 

ndict Arch. 293; 
23. 

» proof of the intent ge- 
ch. 12 ed. 178 ; Boso. 



OBSBRYAnOHS. 

A Justice of the peace may 

convict for a first and second 
offence under this section, and 
he is directed by the statute to 
transmit such convictions to the 
next Court of General Quarter 
Sessions, to be kept by the pro- 
per officer among the records of 
the Court Upon any indict- 
ment for a third offence, a copy 
of such conviction, certified oy 
the proper officer of the Court, 
or proved to be a true copy, is 
made evidence to prove a convic- 
tion for the former offences, and 
the conviction is to be presumed 
to be unappealed agamst until 
the contrary is shown (c). 



(6J **Wher€toever growing are the 
roroB of the seotion. 
(e) 7&8Geo. IV.c.29,i. 74. 



having the ouBtody of goods under a Ji, fa, olandestinel v sell 
8 own use, he is gmlty of larceny (^). A prosecutor employed 
take pigs and dehver them to A., and to oring back such sum 
•den, or a cheque, as A. should give him on being shown a paper 
nitor. He had £2 giren to him for his expenses, for which he was 

nothing was said the manner in whicn he was to be paid for 
here was an established custom to pay drovers, so much by the 
ne they were employed. The prisoner was at liberty to drive 
8. He sold the pigs, and appropriated the proceeds to his own 
eld, tlmt he was not a servant to the prosecutor, and being a 
re being no proof that he intended to appropriate them to his 
i time he received them, it was no larceny (••). Where the 
ark and cashier in a banking-house, made false entries in the 
edit of a customer, then obtained the customer's cheque for the 
^ jplaced to his credit, and paid the amount to himself in certain 
ering such payment in the books as made to " a man this was 
aroeny of the bank-notes (^). Where the defendant on delivering 
I master's customer, with an invoice of such article made out by 
; but the defendant added the price of another article to the 
invoice, and caused both to be delivered to the customer, and 
ice of both, but accounted only for one; this was held not to bo 

but larceny An unauthorised gift by a servant of his 

is as much a felony as if he sold or pawned them But where 
8 not in law in tlie master, as if he have no otherwise the pos- 
tx>ds than by the bare receipt of his servant upon the delivery 
he master^s use, and the servant have done no act to determine 

the guineas, it 'vmuld ' {^) Bcmmon*» ease, R. & R. 221 ; 

rceny, but anembezile. 2 Leach, 1088 ; 4 Taunt. 804. 
ullen*8 COM, 1 Mood. 

(W) Wilson's ease, 9C.kT. 29. 

ease, 2 Russ. 197. 

w, 1 Den. C. C. «01 ; m Whites ease, 9 C. & P. 844; vid, 

m. M. V. Hornby, 1 C. & K. 805. 

R 2 
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OFFENCE. 

LAECENY — continued. 

Stealing, or destroying, or 
damaging, with intent to steal, 
"any plant, root, fruit, or vege- 
table production, growing in any 

fEirden, orchard, nursery-ground, 
othouse, greenhouse, or con- 
servatory," after a previous con- 
viction before a Justice of the 
peace. (F.) 

7 & 8 Geo. IV. c. 29, ss. 3, 4, 
42. 



punishment. 

Imprisonment not exceeding 
TWO years, with or without hard 
labour, for the whole or any part 
of the impHsonment, and with 
or without solitary confinement; 
the latter qualified by 1 Vic. 
c 90, s. 6, ante, p. 3 ; and if a 
male, to be once, twice, or thrice 
publicly or privately whipped, in 
addition to the imprisonment, if 
the Court shall think fit. 



his original, lawftil, and exclusive possession, as by depositing the goods in hiB 
master s house or the like ; in such case, the ofifenoe of the servant in taking 
them will be embezzlement, and not larceny (^). Where A. owed the prose- 
cutor £5, and paid it to the prisoner, who was the prosecutor^s servant, sup- 
posing him autnorized to receive it, which he was not, and the prisoner never 
accounted for the money to his master ; this yas held neither embezzlement nor 
larceny {^*), In some cases servants are considered bailees, as where silk is 
delivered to a journeyman to be wrought out of the house; if he convert it, it 
is no larceny ; otherwise, if it be converted in the employer's own house (*). 
Although there be a dehvery by the owner of goods to another, yet if by his 
conduct he manifest an intention not to part with the dominion over them, the 
owner still retains the possession in law (^); and therefore if the owner of goods 
give them to a man to carry, and accompany him at the same time, if the man 
runs away with the goods he is guilty of larceny {^j. A bare use of the goods 
by another does not divest the owner of his possession; and therefore if a guest 
rob his inn or tavern of a piece of plate, it is larceny {^). OHgiiMU poneuio% 
of the aoods bond Jide— bailees — deteraiincUion of bailment^* — Where goods are 
• taken by the owner's consent, or come to the possession of a man upon tmst, 
he is not guilty of a larceny by the conversion of them. If A. lend B. a horse, 
and he ride away with him, or I. send goods by a carrier, and he carry them 
away; or if any other bailee convert the goods baUed to his own use, it is not 
larceny, because the original taking was without fraud (^) So if A. dehver a 
horse to B. to be agisted, and B. sell it {^^) ; or a watch to be repaired, and B. 
sell it (*); in neither case is it larceny, for the delivery was voluntary, and the 
possession not obtained animo furandi. So also if A. bona fde hire a horse 
for a particular purpose, and after that purpose is determined, sell the horse, it 
is no larceny; for unless he had an original felonious intention, the subse- 
quent withholding or disposing of the horse does not constitute a nev 

(93) 2 East, P. C. 568. See the cases, held a larceny on a different mund; 
iiite Embezzlement, ante p. 94, n. see Aickle^e case, 2 East, P. C. 675. 

^^oit^^S^^?^ OQ1 ni Hale, 506; 1 Hawk. c. 88, 

{^) Haiptm's case, 7 C & P. 281 ; g g 

per hderson,B. See BlaoOoodbodT/s ' ^ale, 504; 1 Hawk. c. 88, 
^^m\ a^l 9 Pc^^P r flft9 rtaa s. 2 ; in what cases servants are con- 

!r mTm; 1 Ha^^c. 33, ^ tj^j^'^^a ^ 

s. 2. See post, p. 189, n. (*~) 'SmW* case, 1 Mood. C. C. 478. 

(97) Id. See Anon. 2 East, P. C. (>) Per Vaughan,-B., Levy's case, 
697 ; 1 Leach, 415, n. ; but which was 4 C. & P. 241. 
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EVIDBNCB. 

lt)ve the former conviction— 
rceny of the article idle^ed 
an^, p. 163), or if a damaging 
intent to steal is charged, 
^ soch circumstances as may 
the jury to infer such intent 
that the article alleged was 
e time of the offence grow- 
11 the garden, or, etc., be- 
to or in the occupation of 
artj named, and the local 
ion as described. Bow. Cr. 
ed 568 ; Arch. 12 ed. 295. 
\ of Indict Arch, 294; 
7. Z. 524. 

M p. 185, ante (a). 

^7 & 8 Geo. IV. 0. 29, s. 74, 

185. 



OBSERVATIONS. 

A Justice of the peace may 
convict for a first offence under 
this sect, and there is the same 
provision as to the recording 
such conviction, and the proof 
thereof as under the last offence 
(6). The words "plant" or 
"vegetable production,*' do not 
include young trees (c). Whether 
ground be properly described as 
a garden is a question for the 
jury (cQ. 



(c) Uodgeit cote, M. k M. 841. 
(rf) Id. 



B taking {^), But this rule only obtains where there is no animut 
at the time of the receipt of the goods, for if A. obtain goods, har- 
at the time an intention to convert them to his own use, it is lar- 
) if an actual conversion afterwards takes place, but not otherwise 
i watchmaker received a watch to repair, with no felonious intent at the 
Bufasequent appropriation will not amount to larceny The rule also 
plies during the continuance of the contract of bailment; and it 
aly on any tortuous act, as a breaJdng of bulk by the bailee. As if a 
akes a pack to the place appointed, and delivers and l^y% it down, his 
)n by the first delivery is then determined, and if he then carries it 
vinw furandiy it is a fresh taking and felonious ; or if a carrier have 
r trunk delivered to him with ^oods in it, and he breaks the bale or 
md carries away the goods, it is a felonious taking Where forty 
wheat were sent for safe custody to a warehouseman, who emptied 
Df the sacks, sold the wheat, and substituted other wheat of inferior 
the Judges were unanimously of opinion that the taking the whole of 
at out ^ one sack, was as much a larceny as the taking of a part 
B). These distinotions apply also to the cases of other persons, having 
I property where the contract conferring the special^roperty has been 
led by any tortuous act of the party. Where a person not being the 

fMs case, R. &. B. 441 ; took ,the goods. Banks*s cote, ante ; 

132; overruKng Tunnard's although a contrary opinion was for- 

East, P. C. 687. See also merly held. See CharlwoocTs case, 

od's ease, Id. 689; 1 Leach, anU; Bosc. Cr. Ev. 2 ed. 545. 

S.^'.^t'lMood.C.C. 87.. J^l3tLT9:^^\^^'v''c' 

Manee's case, Id. 368; Good- ^ 82, 88 ; 2 East, P. C. 
ise, 8 C. & P. 665 ; Harvest 

& P. 353 ; aTUe, p. 184, n. (8) JBraziet's case, R. & R. 337 ; see 

& possession obtained animo HowelVs case, 7 C. & P. 325 ; see also 

, see post, p. 188, n. the cases which were held to be no lar- 

ooh^s case, SC. kF, 295 ; an ceny, ihe bulk not being broken. 

sell is not sufficient, per Madox's case, B. & B. 92 ; Pratley's 

C. J. case, r6 0. & P. 633 ; Fletcher's case, 

V. Tkristle, 1 Den. C. C. 502 ; 4 C. & P ; A v. Stear, 1 Den. C. C. 

& M. 204. 349, S. C. T. & M. 11 ; R, v. ffev, 

le felonious intention in such a 1 Den. C. C. 602, S. C. T. & M. 209 ; 

is now settled, must have ex- Jt. v. Poyser, 2 Den. C. C. 233, S. O. 

the time, when he originally T. k M. oSl. 
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OFFBHCS. 

LARCENY— «)nrtnt<«/. 

Stealing or ripping ("rip, cut. 
or break ^ with intent to steal 
*^ any glass or woodwork belong- 
ing to any building whatsoever, 
oranyletid, iron, copper, brass, 
or other metal, or any utensil or 
fixture, whether made of metal 
or other material, reepectiTely 
fixed in or to any bnilding what- 
soever, or anything made of 
metal fixed in any land being 
private property, or for a fence 
to any dwelling-house, garden, 
area, or in any square, street, or 
other place dedicated to public 
use or ornament," 

7 & 8 Geo. lY . c. 29, ss. 3, 4, 44. 
(Stealing fixtures, etc., by 
Lodgersy see past, p. 202,) 



Imprisonment not exoc 
TWO years, with or without 
l&bour, for the whole or an 
of the imprisonment, ana 
or without solitary oonfinco 
the latter qualified hy 1 
c 90, s. 5, anUf p. 3 ; an* 
male, to be once, twice, or 1 
publicly or privatdy wh 
m addition to the imprisoi 
if the Court shall think fit 



servant of the prosecutor, received from him a parcel containing notes 
to a coach-office, and on the wa.y he abstracted the notes, and applied 
his own use, he was holden gm\ty of larceny (>). Original poumno-i 
property obtained animofuraiidi.f-Whenyer the possession of goods 1 
so obtamed, whether by means of artifice, trick, or any other mode, 
there may have been a delivery in fact, yet if the owner did not intend 
with the light of property a conversion of them to the parties' own 
larceny. Where the defendfuit o/Sered to give the prosecutor gold i 
notes, and upon the prosecutor's laving down some bctnk-notes for the 
of having them changed for gold, the defendant took them up^d wei 
wiUi them, promising immematel^ to return with the gold, but nevei 
returned ; it was left with the jury to say whether the defendant 
animtei/urandi at the time he took the notes, and the Judge said« thai 

(•) Jenkinis com, 9 0. & P. 38. See obtaining goods by false p 
also Mary Joiuit ease, 7 C. kF. 151. can only be supported ; sc 
(1") If he did, an indictment for p. 60, n. 



189 



EVIDBNCE. OB81RTATIOV8. 

I larceny of the artidea The vetwe can only be laid in 
fUe, p. 163 — or if a rip- the county in whidi the offence 
is diaiged, with intent was committed (a). Upon an 
nove the ripping, and indictment on thia section the 
imstances as show the defendant cannot be convicted of 
At the article stolen a simple larceny (b). Where the 
to the building, or in indictment charges a stealing, or 
lescribed in the indict- ripping, etc., of any thing fixed 
I the ownership and in any square, street, or other 
don as laid. Ease Cr. like place," it is not necessary to 
565. ulrcA. 12 ed. allege the same to be the property 
>7. of any person (c). Upon the 

Indict Arch. pp. 295, words *^ any sauare, street, or 
MaU, €, L, 474. other place deaicated to public 

use or ornament,*' it has been 

• churchyard comes within the meaning of the Act (cQ. An 
; for stealing a copper pipe fixed to the dwellinff-house 
R, is not supported by proof of stealing a pipe fixed to 
1 of which A. and R are mparaie tenants m the same 

An unfinished building intended as a cart-shed, which 
sd up on all its sides, and had a door with a lock to it, 
rame of a roof ready for thatchmg, with loose gorse 
I it, was held to be a building within this section (/). 
rial yariance between the description of the building in 
anent and the evidence will be fatal (g). Under the 
atute (A), it was held that a person who procured possession 
under a written agreement between him and the landlord, 
iidulent intention of stealing the fixtures belonging to the 

in stealing the lead affixed to the house, guilty of a felony 

statute (i). 

I's case, 7 C. & P. 665. ' ' (/) WorralTs ease, 7 C. A; P. 616; 

* case, 8 C. & P. 293. per Littledale, J. 

1 Geo. ly. c. 29, 8. 44. ^^ ^rch. 12 od. 296., 

fi's case, 2 East, P. C. 693. . tt ^ on 

r case, 4 C. & P. 377; per (^) * °- 

J. (i) Munday's com, 2 Leach, 991 ; 

t ease, 1 Mood. C. C. 418. 2 East, P. C. 594. 



; opinion, the case clearly amounted to larceny ("). Cases qf goods, 
I hjf false pretences amounting to larceny— fraudulent purchases,}— 
prisoner had agreed to discount a bill for the prosecutor, but after 
been given to the prisoner for that purpose, he went out ob the 
getting the money, but never afterwards returned ; the jury, 
i that the prisoner obtained poesessiou of the bill with the intent 
nd that the prosecutor did not mean to part with his property in 
il he should have obtained the money for it, convicted the prisoner ; 
ges held the conviction right (")• So where a prisoner went into 
asked a boy for change for half-a-crown ; the boy gave him two 
i sixpenneyworth of copper ; the prisoner held out half-a-crown, 
oy caught hold of by the edge, but did not get it ; the prisoner 
ly ; this was held a larceny of the two shillings and the copper (^^). 

'8 case, 4 Taunt. 274, (") Atcil^s case, 2 East, P. C. 675; 

ach, 1072. See Thomas's 1 Leach, 294. 
183, n. ; Rodway*s case, 

4. (") Wa/iaW# cow, 6 C. & P. 390. 
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FuvisnmsKT. 

Ponishable as for a felony of 
the same nature and in the same 
desree, as if the defendant had 
stmen any chattel of like Yalne 
with the share, interest, or de- 
posit to whidi the security bo 
stolen may relate, or with the 
money due on the security so 
stolen, or secured thereby, and 
remaining unsatisfied, or witii 
the value of the goods or otho* 
valuable thing mentioned in the 
warrant or order. 



OFFENCE. 

Stealing bills of exghanob, 
and other yalijable securities ; 
"any tally, order, or other se- 
curity whatsoever, ^titling or 
evidencing the title of any person 
or body corporate to any share 
or interest in any public stock or 
fundj whether of this kingdom, 
or of Great Britain or Ireland, 
or of any foreign state, or in any 
fund of any body corporate, 
company, or society, or to any 
deposit in Savinss Bank;" or 
"any debenture, deed, bond, bill, 
note, warrant, order, or other 
security whatsoever, for money, 
whether of this kingdom or of 
any foreign state or "any 
warrant or order, for the delivery 
or transfer of any goods, or 
valuable thing." (F.) 

7 & 8 Geo. IV. c. 29, s. 5. 

[This section provides, that throtighout the Act the several documents 
enumerated as above, shall he deemed for every purpose to he inclu<kd 
under, and denoted by the words " valuable security."] 

Where servants have not the absolute dominion over the property, but are only 
intrusted with the care or custody of it for a particular purpose, a taking from 
them animo furandi, by means of a fraudulent pretence, will constitute a larceny 
of the owner's goods. A hosier, in the Haymarket, having sent his apprentice 
with a parcel of stockings to Cheapside, the defendant met nim on Ludj^te-bill, 
and asked him where he was going ; the apprentice answered, to Mr. Heath's ; 
the defendant replied that he was the person, desired the boy to give him the par- 
cel, and gave him a small parcel in return to take home to his master ; the boy 
accordingly gave him the parcel ; but the parcel he took from him contained only 
old rags of no talue, the «f udges held this to be larceny Where the defend- 
ant, by means of a false pretence, induced the prosecutor to send his servant 
with goods and change lor ok crown-piece to a particular place, and when the 
servant was on his way thither, the prisoner met him, and induced him to give 
up the goods and change, giving him a crown-piece, which proved to be bad; 
the jury were directed to find the prisoner guilty, if they thought the servant 
had a limited authority only ; the prisoner was convicted of the larceny P). 
Where the defendant animo fwra'Mii obtained goods from the servant <x a 
carrier, falsely pretending to be the person to whom the goods were directed, it 
was holden to be a larceny, because the servant had no authority to part with 
the goods but to the right person So where the prosecutor intending to 
sell his horse, sent his servant with it to a fair, but the servant ha^ no authority 
to sell or tp deal with it any way; and the defendants, by fraud, induced the 
servant to. {part with the horse, under the colour of an exchange for another, 
Wilkins's case, 2 East, P. C. 187. See /acjfe*<m'* caw, Id. 119 ; which 

case was held not to be larceny, be- 
cause the servant, who had a generai 
atUhority from the master, parted 
with the property, and not c«ily with 
the possession. 



» , 1 Leach, 520. 

SmalFs ease, 8 C. & P. 46 ; the 
direction, per Arabin, Sent., after 
consulting Parke, B., and Patte- 
son, J. 

(W) LongHruth^s case, I Mood. C. C. 
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BVIDKNGE. 

a larceny (as anUy 



the bill of exchange, 
Bcuril^as laid, which 
the description speci- 
! statate (a), and the 
lost support the de- 
in the indictment. 
Ev. 2 ed. 670; Arch. 

Indict. Arch, Id,; 



OBSfeBTATIOKS. 

It is not neceasary that the 
instrument should be set out ver- 
batim in the indictment (6) ; de- 
scribing such in a general manner 
is sufficient (p). It is now suffi- 
cientto describe the instrument by 
any name or designation by whicn 
the same shall be usually Known, 
or by the purport thereof, with- 
out setting out any copy or feus 
nmile thereof, or otherwise de- 
scribing the same or the value 
thereof (cQ. The halves of notes, 
iiist be described as goods and chattek («). A cheaue on 
Lay be described as ^ a valuable security, to wit, a cneque 
6 of,*' etc, without stating the drawee to be a banker ( /). 
>eciAc name is given by ihe statute to an^ instrument, the 
le statute must be used in the description of the instru- 
3 indictment, or it will be bad ; as where the instrument 
described as ''a certain note commonly called a bank- 
Judges, on a case reserved, held the indictment wrong ; 
not sufficient merely to state it to be a note, the words 
ite (2 Geo, IL c. 25, s. 3) being bank-note or promiMory- 
hey said that commonly calkd a bank-note," did not 



Uy p. 190. 

fohmon, 3 M. S. 539. 
P. C. 602, 777. 



(rf) 14 h 16 Vic. o. 100, s. 6. 
le) Mead^s case, 4 C. & P. 335. 
(/) Heatk*s case, 2 Mood. C. C. 



the while to steal it, this was holden to be larceny (^^). Where the 
7 artifice, obtained possession of a request-note at the India House, 
which he obtained a permit for a cnest of tea belonging to the 

whom he was a perfect stranger), and the chest of tea was there- 
ed to him, the Jndges held ukis to be larceny ; notwithstanding 
>n had been obtain^ by means of a request-note and" permit ("). 

1 of ffoods being obtained by a pretended purchase of them, the 
imount to larceny where the possession is obtained before the pur- 
plete ; or if a negotiation only as to the sale be in existence {^^). 
troeecutor gave the prisoner two ewers, on- his representation that 

for them by his master, a customer of the prosecutor's, that he 
them to his master in order to select which he liked best, and the « 
c both, sold them, and absconded ; at the trial, the prosecutor swore 

not charge the master (his customer) with the ewers, nor did he 
arge him with either until he had ascertained which of them was 
is was held a larceny, but it was said if the prosecutor had sent 
ir, and charged the customer with it, the offence would have been 
). Where a hosier, by the desire of the defendant took a parcel of 
ps to his lodgings, out of which the defendant chose six pairs, which 

the back oi a chair; the defendant then sent the prosecutor back 

>ar«r< case, 9 C. & P. 121. {^) Davenport* s 'case, Newcastle 

Vs case, R. & R. 163. Spec. Ass. 1816. Archb. Peel's Acts, 

e the owner of goods parts 5. See Savage's case, 5 C. & P. 143 ; 

operty in them, although where in a similar case, Patteson, J., 

Jse pretence of a purchase, directed an acquittal ; for non constat, 

is the subject of an indict- that the prisoner had not been sent for 

taining goods by false pre- the goods as she had stated, and had 

e ante, p. 62, n. See Rose. delivered them to the person who sent 

i. pp. 559, 664. her. 



onrnros. 
LABCEKY-H909i<mtMdl 
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PDHISHICSNT. 



to his shop for some articles ; and while he was absent, absconded with the 
stockings ; the Judges held that this amounted to larceny {'^). Where the 
defendant having bargained for some oxen, for which, by the custom of trade, 
the price should have been pcdd before they were taken away, went to a plaoe 
where they were in the care of a boy, and took them away without the ooDseot 
of the owner ; the jury were directed^ that if they thought the prisoner got 
possession of the oxen without intending to pay for them, making the bargain 
the pretext for obtaining them, for the purpose of stealing them ; on a convie* 
tion, the Judges unanimously held that the offence amounted to a felony 
Where the clerk of the prosecutor consented that the prisoner should tiake 
away goods in the prisoner's cart, on the express condition that he should pay 
for them at the door of his house, but he never took them there, but lodged 
them elsewhere ; a conviction for larceny was held good, the jury having found 
that the prisoner had no intention to buy the goods, but to get them by fraud 
from the owner {^), Where at the request of the prisoner the prosecutor took 
some trinkets to an inn, and on Ms bringing them there, was induced by the 
prisoner to leave them, under a promise he luiould be paid for them by a friend 
that evening ; the prisoner and the prosecutor both desired they might be 
taken care of ; half an hour afterwards the prisoner returned cmd took them 
away ; the jury were directed that if they thought the prisoner had no inten- 
tion of bujring and paying for the goods, but gave the order for the purpose of 
getting them out of the owner's possession, and afterwards clandestinely remov- 
ing them and converting them to his own use, they should find a verdict of 

(21) Sharpies*' 8 case, 1 Leach, 93 ; (») Pratt s case, 1 Mood. C. C. 250; 
2 East, P. C. 675. R, v. Cohen, 2 Den. C. C. 249. 

(22) GUheres case, 1 Mood. C. C. 186» 
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EVIDENCE. OBSERVATIONS. 

b originally wrong description (a). So where the indictment 
ed the instniment stolen as a bank-post bill," it was holden 
cause it did not fall within any of the descriptions in that 
(A). So where the defendant was indicted for stealing certain 
»mmonly called Exchequer bills," and it appeared in evidence 
e person who signed them on the part of the Qovemment 
} l^ally authori^d to do so ; it was held that they were mis- 
ed, and that the prisoner was entitled to an acquittal (t). And 
ben blank ten shilling stamps, with the prosecutor^s accept- 
ritten across them (and whicn the prisoner afterwards filled 
ills of exchange for five hundred ^unds each, and put them 
eolation), were the subject of an mdictment for larceny ; it 
Id that these were neither " bills of exchange," " orders for 
jnoaent of money," nor "securities for money," within the 
ig of this section (k). So where the prosecutor was compelled 
3ss to sign a promissory-note, whicn the prisoner brought 
im, and tnen withdrew as soon as the prosecutor had signed 
9 was held by the majority of the Judges as not a case within 
tute 2 Oreo. 11. c 25, s. 3, because the instrument was of no 
o the prosecutor, who had not even a property in the paper 
'hich it was written (Q. On the ground of such instrument 
if no value to the prosecutor, it seems doubtful whether the 
ible notes of a banker can be properly described as " valuable 

raveii't cote, R. & B. 14. ricted. Id. (aeoond case) 958 ; 1 Bos. 

UirtT* case, Id. 488. k P. 1. 

i^«(first) case, 2 Leach, 954; O:) Mint&r HaH's case, 6 C. & P. 

fcerwards indicted for stealing lOo. 

"aecurities'* and "effects, {V) Phipo^s case, 2 Leach, 678; 

ges held he was rightly con- 2 tast, P. C. 599. 



on a case reserved, the Judges held the direction and conviction ri^ht 
and W. by a trick, in which they pretended to be readv and wilhng 
lit to pay over to the prosecutor forty-two sovereigns, induced him to 
sheque upon his banker for £42, and to give it to J. At the request of 
c>rosecutor went with him to get the cheque cashed, which was done in 
id gold as directed by the prosecutor at the time. J. then, by another 
>t rid of the prosecutor. The jury found that the prisoners J. & W. 
out intending to get the property of the prosecutor by fi^ud, and that 
ecutor did not intend to part with his property in the cheque, and the 
>aad upon it, until he received the forty-two sovereigns ; it was held 
& W. were properly convicted of larceny (**). There are, however, 
) of the nature of the preceding (p. 189, n., to p. 193, n.), in which 
iimstances have been held not to make up the offence of larceny, but to 
erly the subject of an indictment for obtaining goods by false pretences ; 
line by which the two offences are separated being frequently so faintly 
it is the safest, in case of doubt, to indict for the latter offence ; 
arly as it is now provided by statute {^), that if u^on an indictment for 
er offence, it be proved that the defendant obtained the goods, etc., 

lampbdCs case, 1 Mood. C. C. 2 Russ. 113, 2 ed. ; NicholsorCs case, 

2 East, P. C. 669 ; 2 Leach, 610 ; 
I. V. Johnson and another, Jackson's case, 1 Mood. C. C. 119. 
^. C. 810 ; S. C. T. & M. 612. See Koso. Cr. Ev. pp. 652, 561, 

^ Parkers case, 2 East, P. 0. 564. 

\ Leach, 614 ; Adam^s case, 7 & 8 Geo. IV. c. 29, s. 53. 
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OFFENCE. 



PUinaHllJBNT. 



LAItCENY---c<m*»»iierf, 



under circumstances which amount in law to larceny, he shall not, upon tiiat 
ground^ be entitled to an acquittaL The oonverse is not provided. The punish- 
ment of the two ofifenoes is nearly similar (^). Catet of hiring horsei, etc., 
ring-dropping, etc.'\ — For the same reasons as those on which the previous daas 
of cases nave been decided to be larceny, the following;, fallin^^ under these 
heads, have sJso been decided to be of the same nature; the owners of tli9 
goods, etc., not intending to part with the property in them, but with the pos- 
session only, and the offenaer having at the time of obtaining them the 
anim%bs furandi» Where the defendant hired a horse from the prosecutor on 
pretence of taking a journey, and it turned out that, instead of going the 
journey, he sold the horee in Smithfield-market on the same day, it was left to 
the jury whether he hired the horse for the purpose of stealing it, or whether 
he lured it really for the purpose of taking the journey and afteo^airds changed 
his mind ; on a conviction, and a case reserved, seven of the Judges were clearly 
of opinion that the offence was felony (^). So also where the defendant had 
hirea the horse in the name of another person (^i) ; and the same was held where 
a post-chaise had been hired, and sold after a lapse of twelve months, and 
though not hired for a definite time {^^) ; but where there is no felonious inten- 
tion at the time of the original taking of the horse, a subsequent withholding and 
disposing of it will not constitute a new felonious taking (^); and in order to 
.constitute the offence of larceny, there must also, where goods have been 



CAarZ«woo(f«c<M«,l Leach, 409; 2 Ikiss. 182, 2 ed.; overrulhig Tun- 
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XVIDEKCB. OBBERYATIONS. 

es;" bnt counts deBcribing such instruments as ffoods and 
ly were thought by all the Judges to be good (m) ; and in 
* case the Jud^ held, that a conviction on the counts for 
[ the paper ana stamps was good ; the paper and stamps, and 
larly the latter, being valuabfe to the owners (n). If the mstru- 
e void in law, the prisoner may still be convicted on a count 
ling a piece of paper (o). The promissory-notes of a banker pay- 
liis correspondent's in London, and after payment there, stolen 
p return to the country, having been held to be "promissory- 
within 7 Greo. III. c. 50 (against secreting letters m the post- 
Le Blanc, J., in delivering the resolution of the Judges, said, 
Dotes in point of form were strictly promissory-notes, they 
id uncancelled on the face of them, ana as against the makers 
cmtrv bankers) they were valid and obligatory, so that into 
ver hands they might come for valuable consideration, they 
ye productive and available against the makers " (j>). A cheque 
banker, drawn more than twenty miles from London, and not 
i, has been held not to be a bill or draft within the 7 Greo. III. 
mig of no value, nor any way available (g). So a cheque on 
er made payable to A. R, and not to bearer, not oeing 
i, has been decided by the Judzes not to be a valuable 
r within the meaning of 7 & 8 Geo. lY. c. 29, the banker 
ubject to a penalty of £50, by paying it (r). Where the 



fte*s case, 1 Mood. C. C. 218. 
art's case, R. & B. 181: 

1036; IMood. C. C. 222. 

y. Perry, 1 Den. C. C. 69. 



(p) Hanson's ease, R. & R. 282 ; 
2 Leaoh. 1090. 
(q) Pooley's case, R. & R. 12. 
(r) Yates*s case, 1 Mood. C. C. 170. 



I on hire, be an actual conversion, only an offer to sell is not sufficient 
taining goods by what is called ring-dropping, and similar means, ha^ 
len to be larceny. The prisoner, in league with accomplices, being in 
' with the prosecutor, pi*etended to find a valuable ring wrapped up in 
spearing to be a jeweller's receipt " for a rich diamond ring." Tnev 
> share the value of it with the prosecutor, if he would deposit his watch 
) money as a security, to which he agreed : and having laid the watch 
ey on a table, one of the confederates beckoned him out of the room, 
) others took away the watch and money ; this was held to amount to 
% So where, under similar circumstauces, the prisoner procured from 
xnitor twenty guineas, promising to return them the next morning, and 
he false jewel with him ; this was held to be larceny (^). Where the 
>r was induced to deposit his money, upon a pretended bet, in the 
a stakeholder, who Atterwards, on a pretence that one of his confede- 

I won the bet, handed over the money to him; and the jury found that 
s a plan that the money should be kept ; this was holden to be larceny 
i. remarked by Mr. Roscoe, in commenting on the three last cases (^), 

II of them the prosecutor had no intention of parting with the property 
»ney, etc., stolen ; for in the first case, it waa taken while the transaction 

ook^s case, 8 C. k P. 296. 2 East^ P. C. 679. See Watson's case, 

ie's case, ante, a conversion 2 Leach, 640; 2 East, P. C. 680 ; S. P., 

imed from the long lapse of by all the Judges. 

it there was no proof of an (^7) Robson's case, R. & R. 418. See 

le. also Hornet's case of a similar nature, 

iteh*s case, 1 Leaoh, 238. 1 Leach, 270. 

oor^s case, 1 Leach, 814; Rose. Cr. Ev. 2 ed. 559. 
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07FENCB. PUKIBHMEHT. 

LARCENY— can^inwd 



waa proceeding, without his knowledge {^^) ; in the second, it was delivered 
under a promise it should be restored ; and in the third, it was giveil to the 
party as a stakeholder. Where the defendant, in the presence of the prosecutor, 
picked up a purse, containing a watch-chain and two seals, which the defendant 
and a ccmfederate represented to be gold, and worth £18, and the prosecutor 
purchased the defendant's share for £7 ; this was held not to amount to larceny, 
as when the prosecutor parted with his money, he never intended to have it 
back(«). 

What a carrying away.] — In order to constitute the offence larceny, there 
must be an actual severance from the possession of the owner ; yet this need 
not be by the hand of the accused, for if he fraudulently procure another, who 
is himseif innocent of any felonious intent, to take the goods for him, it is the 
same as if he took them himself (^*) ; as if one procure an infant, within the 
age of discretion, to steal the goods for him ;'or if by fraud or perjury he got 
possession of the goods by legal process, without title The least removing 
of the. thing taken, though not quite carried off, is sufficient (♦*) ; as where a 
guest at an inn takes the sheets from his bed and carries them into the hall (^); 
or a horse is taken in a close with intent to steal, but the party is apprehended 
before he can get him out of the close (^) ; or a parcel of goods which lay in 

C^) This distinction exists as to •« (^^) See Pitman's ease, 2 C. & P. 

taking during the existence of a 423. 

negotiation for a sale of goods. See (*^) 2 East, P. C. 555; 2 Buss. 95. 

ante, p. 191, n. («) 1 Hawk. o. 35, s. 25; 4 Bl, 

Com. 231 ; 2 East, P. C. 555 ; 1 Leach. 

(«) WUson*s case, 8 C. & P. 111. 823. 

The prisoners were afterwards con- 3 Inst. 108. 

victed for a conspiracy to defraud the (**) 3 Inst. 109. See WiUiamit 

prosecutor.) case, 1 Mood, C. C. 107, as to cattle. 
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EVIDENCE. 



OBSBRYATIONS. 



er, who was employed by the prosecators as an oocasioiial 
received from them a cheque on their bankers, payable to a 
^Ty for the purpose of giving it to such creditor, and the 
er caused the (^eque to be presented by a third person, and 
iriated the amoimt to his own use ; and being found guilty of 
g the cheque, the Judges affirmed the conviction But the 
3 are reported to have held that a cheque in the hands of the 
r is of no value, and cannot be the subject of larceny (0- 
i an indictment for stealing a bank-note alleged it to be sisned 
Bw for the Governor and Company of the Bank of £ng&nd, 
o evidence was given of the signature of J. B., the Judges 
hat the defendant should have heen acquitted (u). But where 
^dant was indicted in the county of Gloucester, for stealing 
)f exchange, whereon were indorsed the names of A. B. anS 
and when it was negotiated by the defendant in that county 
me of a third endorser was added ; the Judges held, that the 
m of a third name made no difference, the names of the two 
ers only bein^ on the bill at the time it was stolen from the 
itor at Manchester (x). It is not necessary that a bill should 
orsed by the payee at the time it is stolen, so as to be in a 
ible state (y). If the instrument is on the face of it, a note, 
ker's signature need not be proved {£). 

etealf^s ease, 1 Mood. C. C. may impress upon their notes by 
) Heath's c(ue, 2 Mood. C. C. machinery the names of their signing 
clerk; Bee ante, p. 117. 



aven*8 case, R. fe R. 15. By (yj Anon. 2 East, P. C. 698. See 
Geo. IV. c 92, s. 3, and Poolers ease, ante. 
c. % the Bank of Slngland {z) ElliaCs case, B. k R. 188. 



port of a wagon is removed to the tail (^) ; or if plate be taken out of 
n which it was, and laid down upon the floor (*^) ; «ir if a servant remo^re 
ei^s hay from his stable, and put it into his master's wagon (^^) ; or if 
3 drawn up from the inside pocket of a coat, about an inch above the top, 
I let fall again into the pocket {*^) ; in all these cases it has been holden 
•e la fufficient carrying away, if done animo furandi, to constitute the 
f larceny. So also where the prisoner sitting on a ooach-boz, took 
h.e upper part of a bag which was in jdie front boot, and lifted k up 
bottom of the boot on which it I'ested ; handing the upper part of the 
person who stood beside the wheel, and, both holding it, endeavoured 
, out ; the Judges, on a case reserved, were of opinion that there was 
)te asportation of the bag {^). But where the prisoner had set up a 
* linen on one end, which was before lying lengthways in a wagon, 
bhe wrapper all the way down for the purpose of taking out the linen, 
apprehended before he had taken any ; au the Judges agreed this was 
ly, for there must be a removal of the goods from the place where they 
d the felon must, for the instant at least, have the entire and absolute 
n of them (^^). Where a prisoner snatched at and tor© from a lady's 
le came out of the Opera-house, a diamond earring, which was after- 
and in her hair ; on a case reserved, this was held a sufficient taking to 
e robbery ; it being in the possession of the prisoner for a moment, 

)sUUs case, 1 Leaeh, 236 ; 2 OruncelFs ease, ^C. kF. 305. 

C. 556. So as to a cask of Thompson's case, 1 Mood. €. C. 

moved in the same way, 78. 






ease, 1 Mood. C. C. 14. 
vnjMon's case, KeL .81 ; 1 




S 2 
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OITSNCB. 

LARCENY— coniinM^rf. 

Stealing "any part of any 
ship or vessel," " in distress, or 
wrecked, stranded or cast on 
shore; or any goods, merchan- 
dise, or articles of any kind 
belon^ng to snch ship or 

7 Wm. IV. and 1 Vic. c. 87, 
ss. 8, 10. 



PUirrSHMENT. 

Transportation for not i 
than FIFTEEN years, nor 
than FOURTEEN years ; or i 
servitude for not less than ] 
nor more than eight years 
imprisonment for not more 
three vears, with or wit 
hard laooiir, and with or i 
out solitary confinement, 
confinement not exceedii^ 
month at any one time, 
three months in any one y< 

9&10 Vice. 24, s. 1.; 16 
Vic. c. 99, ss. 1 & 4. 



Stealing or hunting ("course 
hunt, snare, or carry away, or 
kill or wound, or attempt to kill 
or wound") deer, "in the inr 
closed part of any forest, chase, 
or purlieu, or in any inclosed 
land where deer are usually 
kept." (F.) 

7 & 8 Geo. IV. c. 29, ss. 3, 4, 
26. 

[Sect 26 imposes a pecuniary 
penalty on a conviction before 
a Justice, for the above oflfence, 
as to "any deer kept or being 
in the unincloaed part of any 
forest," etc., for the Ji/rst time. 
A second offence may be in- 
dicted for, and punished, as by 
next precedent. See also Ob- 
servations, ififra.'] 



Imprisonment not exce< 
TWO years, with or without 
labour, for the whole or anj 
of the imprisonment, and 
or without solitary confinei 
the latter qualified by 1 
c. 90, s. 6 ; and if a male, 
onoB, twice, or thrice, publi< 
privately whipped, in additi 
the imprisonment, if the < 
shall think fit. 



separated from the owner's person, was sufficient, though he could not ret 
but probably lost it again the same instant it was taken (^^). But the off 
not complete imless there be a possession by the prisoner, however temp 
as where the prosecutor was carrying a feather bed on his shoulders, a 
being met by the prisoner, who threatened to shoot him unless he laid it 
did so, but before the prisoner could take it up, he was apprehended 
Judges held the offence not completed (^). There must a&o be an 

1 l!e^ h^^' ^* ^ ^* ^' FarreFs case, 2 Bast, P. i 
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EVIDENCE. 

Prove that the ship or vessel 
was cast on shore, etc., as de- 
scribed in the indictment — 
where the name of the owner 
is stated, prove that she was 
his property — the larceny of the 
goods, etc., as ante, p. 163, while 
the vessel was stranded and cast 
on shore — ^that the goods, etc., 
as may be alleged, belonged to 
the ship — ^if the name of the 
owner is stated, prove, them to 
be his property. Eosc. Cr, Ev, 
2 ed. 574 ; Arch, 12 ed. 311. 

Prec of Indict. Arch, 310 ; 
MaU. C, L, App, p. 184. 



OBSERyATTONS. 

Ftfnwe— By .7 & 8 Geo. IV 
c. 29, s. 18, this may be laid 
either in the county in which 
the offence was committed, or 
in the next adjoining county ; 
but as a part of this section is 
recited and repealed by 1 Vic. 
c. 87, s. 1, it may be doubtful 
whether this provision is still 
operative. See Arch, 12 ed. 
p. 20. By 7 & 8 Geo. IV. c. 29, 
s. 19, where any goods, etc., 
belonging to a vessel in distress, 
shall, oy virtue of a search wai> 
rant, be found in the possession 
of any person, or on the pre- 
mises of any person, with his 



knowledge, a Justice of the 
peace may order them to be restored to the owner ; and the offender, 
on conviction before a Justice, may be fined such a sum as the latter 
may thvnk fit, not exceeding £20, over and above the value of the 
goods so found in his possession. 

By section 20, if any person offers shipwrecked goods for sale, 
they may be seized. 



Prove the stealing of the 
deer, or the hunting, etc., as may 
be charged — that the offence 
was committed within inclosed 
land where deer were and had 
been usually kept — the situation 
and occupation as laid. Arch, 
12 ed. 312. 

Prec. of Indict. Arch, Id,; 
Matt, C. L, 462. 



By the 27 sec. of the statute a 
pecuniary penalty on a convic- 
tion before a Justice of the peace 
is imposed, for being in the pos- 
session of, or knowingly having 
upon the premises of the ac- 
cused, " any deer, or the head,, 
skin, or other part thereof, or 
any engine or snare for the 
taking of deer." And by sec. 28, 
for " setting or using any snare 
or engine whatsoever, for the 
purpose of taking or killing deer, in any part of any forest, chase, 
or purlieu, whether such ySrt be enclosed or not, or in any fence 
or bank dividing the same from any land adjoining, or in any 
inclosed land where deer shall be usually kept, or destroying anv 
part of the fence of any land where deer shall be then kept." A 
second offence under- either of these sections, is deemed felony, 
punishable as simple larceny. See next precedent. 



severance from the poesesBioii of the owner. Where the prisoner was not able 
to carry off the goods, though he took them up and carried them towards the 
door, from their being tied to a string, which was fastened to the counter (**) ; 
or to cany off a purse on account of its being tied to a bunch of keys, the 
keys remaming in the prosecutor's pocket (^^) ; in these cases it was held that 
there was no severance, and the asportation therefore not complete. 



(**) Anon, cited in Cherr\fi case, 



(W) Wilhi'Mon's case, 1 Hale, 608. 



f 
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OFFKSCR. 

LAHCENY—carUtnuecL 
Stealing, or huntii^, etc, 
coarse, hunt, snare, or earry 
away, or kill or wound, or 
attempt to kill or wound ") any 
DES£ kept or being in die tm- 
inclosed part of any forest, chase 
or pnrliea,*' after a previous 
conviction thereof, before a 
Justice of the peace," or "of 
any oifence relatii^ to deer, for 
which a pecuniary penalty" is 
imposed by ss. 26, 27, 28, of 
7 & 8 Geo. IV. c. 29 ; whether 
the second offence be of the 
same description as the first or 
toot" (F.) 
7&8Geo. lY. e.29,8.26. 
(See the offence, wpm, and 
Observations at p. 199.) 



PUKI8HMBNT. 

Imprisonment for not mm 
than TWO years, with or witiumt 
hard labonr, and with or without 
solitary confinement ; the latter 
qualified by 1 Via c. 90, a. 5, 
ante^ p. 3 ; and if a male, may 
be ordered to be once, twice, or 
thrice, publicly or privatdj 
whipped, in addition to such im- ^ 
prisonmeat, if the Ck>iirt shall 
think fit I 



Taking or destroying fish 
in ''any water which sludl run 
through or be in any land 
adjoining or belonging to the 
dwelling-house of any person, 
beinff the owner of such water, 
or having a right of fishery 
therein.** (M.) 
7 & 8 Geo. IV. c. 29, ss, 4 & 34 



Fine, or imprisonment with 
or without hard labour for the 
whole or any part of the im- 
prisonment, ana with or without 
solitary confijiement ; the latter 
qualified by 1 Vic. c 90, a. 5, 
ante, p. 3 *'); or both. 
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EVIDENCE. 

the previous convic- 
ore a Justice (a) — the 

of the defendaiit — ^the 

etc., as may be charged 
; the offence was com- 
ithin an uninclosed part 
ihase, etc., as described 
MJity of that part of the 
'here the offence was 
ed. Arch, 12 ed. 313. 

of Indict. Arch Id; 
L. 462. 

I mode of proTing this is 
for by sect. 74 of the 
ne ante, p. 185. 



0B8ERVATI0KS. 

The commission of this offence 
for the first time, is by this sect, 
made {he subject of summary 
conviction berore a magistrate, 
and the same as to offences in 
ss. 27, 28 ; and are liable to a 
pecuniary penalty. 



{h\ The oflfenoe chaiged may be any 
of tne three offences made liable to a 
pecuniary penalty, for the first offence 
by SB. 26, 27, 28. See tupra. 



the taking of the 
:>r some of them, or the^ 
ig, as may be charged 
latter, it must be shown 
ful — that the fish were 
c, in water running, or 
L land adjoining to (6), 
Lging to the cn^elling- 
the party named in the 
nt, and that the water 
oae was owned by such 

that he had a right of 
iherein — the local situa- 
he water and dwelling- 
. Arch. 12 ed. 316. 
of Indict. Arch, 316. 
L, 



This section provides that 
taking fish by angling in the 
daytime,^' shall not be deemed 
a commission of the offence ; 
"but if any person shall, by 
angling in the daytime, take 
or destroy, or attempt to take 
or destroy, any fish in any such 
water," as is necessary to create 
this misdemeanor, " he shall, 
on conviction before a Justice of 
the peace, forfeit and pay any 
sum not exceeding five pounds." 
It is an offence also within this 
section, and subject to the same 
summary jurisdiction, "to take 
or destroy, or attempt to take 
or destroy, any fish in any water 
not being such^ as is necessary 
s this misdemeanor, " but which shall be private property, 
hich there shall be any private right of fishery and 
>ffender shall forfeit and pay, over and above the value of 
taken and destroyed (if any)," a fine, not exceeding five 
but taking fish "by angling in the daytime" in such last- 
ed water, is excepted from such fine, and made liable to a 
of two pounds. 

the boundary of any parish, township, 
or vill, happen to be in or by the side 
of the water, it will be sufl&cient to 
prove that the offence was committed 
either within the parish, etc., named 
in the indictment, or in the parish, 
etc., adjoining thereto." 



taking need not be such as 
ry to~ constitute larceny; see 
as€, B. & R. 269; aiUe, p. 

R. V. Hodges. Mood. & M. 
, p. 181. 

I section provides, " that if 
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OFFKNCE. 

JjAHCENY— continued. 

Stealing '' any oyatera or 
oyster-brood from any oyster- 
bled, laying, or fishery, oeing 
the property of an^ other person, 
and being sufficiently markea 
out and known as such." (F.) 

7 & 8 Geo. lY. c. 29, as. 3, 4^ 
36. 



PmOSHMKNT. 

Imprisonment for not 
than TWO years, with or v 
hard labour, and with or ^ 
solitary confinement ; the 
qualified by 1 Vic. c. 9< 
ante, p. 3 ; and, if a mal 
be oroered to be once, tv 
thrice publicly or pr 
whipped, in addition U 
imprisonment, if the CSoui 
think fit 



Using ''any dredge, or any 
net, instrument, or engine, 
whatsoever," within the lunits 
"of any oyster-bed, laying, or 
fishery," "for the purpose of 
taking oysters, or oyster-brood, 
althoiu;h none shall be actually 
taken,^ or with "any net, in- 
atmment, or migine," dragging 
"upon the ground or sou of 
auch fishery." (M.) 

7 & 6 Geo. lY. c 29, ss. 4, 36. 



Fine, not exceeding i 
pounds ; or impriaonme] 
exceeding three months 
or without hard labour i 
whole or any part of tl 
prisonment, and with or 
out solitary confinement 
latter qualified by 1 Yic 
& 5, ante, p. 3) ; or both. 



Stealing, by tenants, or lodgers, 
** any chattd or fixture let to 
be used by him or her, in or 
with any house or lodging." 
*' if value exceed £5,* 

7 & 8 Geo. lY. c. 29, ss. 3, 4 
45. 

12 Yic. c. 11, s. 2. 
If under £6, same as in 
pimple larceny. 



Penal servitude for 
years ; or imprisonment f 
more than two years, w 
without hard labour, fo 
whole or any part of tl 
prisonment, and with or w 
solitary confinement; the 
qualified by 1 Yic c. 9C 
ante, p. 3 ; and if a male, 
once, twice, or thrice publi 
privately whipped, in addit 
the imprisonment, if the 
shall think fit 

16 & 17 Yic. c. 99, ss. 1 1 



Breaking and entering "any 
CHTJBCH or CHAPEL," and steal- 
ing therein " any chattel, or 
having stolen any chattel in any 
church or chapel," breaking 
out of the same. (F.) 

7 & 8 Geo. lY. c 29, s. 10. 



Transportation for lxf 
for not less than fourteen ; 
or penal servitude for jj 
not less than fottb years at 
than TEN years ; or imp 
ment, not exceeding three 
with or without hardlabou 
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BVIDBNCB. 

3 a larceny of the oysters, 
e of them, as ante, d. 
lat the place from which 
re taken was, at the time, 
oyster-bed, laying, or 
' of the party named in 
ctment — ^that snch place 
ifficiently marked ont or 
' Arch. 12 ed. 317. 
of Indict Arch, 316. 
X. 473, 



OBSXRVATIONS. 

The section provides that it 
shall be sufficient to describe, 
either by name or otherwise, 
the bed, laying, or fishery, in 
which the offence is committed, 
without statins the same to be 
in any particmar parish, town- 
ship or vill, 7 & 8 Geo. IV. c. 29, 
8.36. 



) that the defendant used 
3, etc., within the limits 
jrster-bed, etc., or dragged 
aet, eta, upon the ground 
ystei>bed, etc., as may be 
— ^that such " oyster-bed, 
or fishery" was at the 
e property of the party 
in the indictment — that 
'sufficiently marked out 
own as such." Arch, 
17. 

of Indict. Arch, Id; 
Z. pp. 473, 474. 



See Obs. ante, p. 201. The 
section renders it immaterial 
whether the defendant actually 
took any oyster, or oyster-breed, 
or not ; and it does not apply 
to persons " catching or fishmg 
for any floating fish within the 
limits of any oysteivfishery, 
with any net, instrument, or 
engine, adapted for taking float- 
ing fish only." 7 & 8 Geo. IV. 
c. 29, 8. 36. 



larceny of a chattel is 
, prove the - larceny, as 

163,— if of a fixture, 

p. 189. Eo8c. Cr, Ih, 
; Arch, 12 ed. 318. 

of Indict Arch, Id; 

L, 635. 



This was no offence at com- 
mon law, on the ground of a 
lodger having possession of the 
goods under the contract of 
ktting (a) ; but now, as such 
contract would be no defence, 
it is immaterial whether it be 
proved or not. 



.) Mwi'i case, 1 Shaw, 60; 2 Buss. 246. See 2 East, P. C. 



i a breaking and enter- It has been holden that this 

a breaking out (a) of the section applies only to chapels 

1 or chapel," named in of the Cnurch of En^and, on 

lictment — a larceny of the ground that when the Legis- 

in burglary, ante, pp. 54, 56, n., except that it need not be proved 
bhe night. 
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OFFBNCB. PUVISHMEIIT. 

LARCENY— con/tVitt^fc?. 

Not triable at Quarter Sea- with or without solitary confine- 
sions. ment, 6 & 7 Wm. IV. c 4 ; the 

5 & 6 Yia a 38, 8. 1. solitajy confinement qualified hj 

1 Vic. c. 90, 8. 6, noUj p. 3. 
16&17 Vic 0.99,88. 1&4 
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EVroSNOS. 0B8BByAT10K& 

mttel, as charged {b) — latnre intends to protect the 
nte, p. 163), — the local chapels of Dissenters, it speci- 
)n, as described. Boso. fically mentions them (c). The 

2 ed. 850 ; Arch. 1£ ed. practice is, to indict in such 
. of Indict Arch Id.; mstanoes for the larcenj (d). 

L. App, 81. Where the evidence as to a 

breaking and entering fsdls, the 
mt may be convicted of a simple larceny In the case of a 
church, the property in the chattel should be alleged to be 
parishioners m one count, in the rector in another, and a fur- 
>unt should state it to be the chattel of the churchwardens (/), 
lere a poor-box was screwed to a pew in the centre aisle, was 
the cnurchwardens, in their in<uvidual names, it was held 
at (g) ; and evidence that the church is a narish church will 
k such allegation in either of such counts ; out the property 
is in a chapel should be laid and proved as in other cases of 
' (A). Where the goods stolen nad been deposited in the 
tower, which had a separate roof, but no outer 4oor, the only 
going to it being through the body of the church, from which 
rer was not sex)arated bjr a door or partition of any kind ; this 
vras held to be a part of the church (i) ; so also the vestiy 
the repealed statute, which had the words any goods ; " it 
Id that a pot used to hold charcoal for airing the vaults, and 
h-block used to raise weights, if the bells wanted repair, were 
the prot^ion of the Act ; imder the present Act, there- 
le words ^'any chattels,** would probablv be deemed not to be 
d to goods used for Divine service ; and that the stealing of 
aiUU m the church, though deposited by a private individual, 
be larceny (m). Where goods stolen from a Dissenting chapel 
escribed m the first count as the property of the trustees of 
sipel, and in the second, as the property of a person who was 
ed to take care of the chapel, kept the keys of the chapel, 
ieived a salary for so doing ; the first count not being proved, 
iges held that the conviction on the second could not be sus- 
because the goods could not be considered as belongiDg to the 
keeper (n). . Where a Bible, a hvmn-book, and a pair of brass 
^ wei*e laid as the property of i. B. and others, and which it 
ed had been stolen ^om a Methodist chapel, and the Bible 
mn-book had been presented to the Society of Methodists 
>f which J. B. was one, and also a trustee of the chapel, but 
st-deed was not produced ; it was held, th^it as J. B. was one 
Society,* the property was well laid in him (o). 

a actual larceny miwt be (<) Nixon*9 ease^rUe. 
a breaking, etc., with an tV (f) 1 Hale, 51, 22 ; Id. 81 ; 2 East, 

beal is not made an offence by P. C. 681. 

ate. ia) R. v. IFortfey. 1 Den. C. C, 162, 

8 in 7 & 8 Geo. IV. o. 80. s. 2 ; (A) Arch. 12 ed. 819. 

. 89, ». 8 : anUy p. 24, ver (i) Wheeler^t ease, 8 C. & M. B86. 

J., and Vaughan, B. ; (k) R. v. Mvans, C. & P. 298. 
r« case, 6 C. & P. 836, n. So {I) 1 Bdw. VI., c. 12. Rowhe's cote, 

1, J., held that a Wesleyan R. & B. 386. 
wa« not within the statute, (m) See 2 Deao. Oig. o. L. 
ease, 7 C. & P. 442. (n) Hvi<^in8on's ccuse, ante. 

'vi^inson's case, R. k R. 412. (o) Boulton's case, 6 C. it P. 587. 
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OTFBNCB. 

LARCENY— oaniinuedL 
Stealing ^in any dwellmg- 
honae any diattel, money, or 
▼alaaUe secority, to the Talue in 
the "wbole of five potwds or 
more* (F.>- (a) 
7 & 8 Geo. IV. c 29, 8. 12. 

(HonsB-BREAKiNQ, seethetii^ 
anU, p. 160.) 



PUNIBHMXirT. 

Transportation for not more 
than FiFTEKN, nor less than vounr 
TSEV years ; or penal servitude 
for not less than foub, nor 
more than eioht years ; or im- 
prisonment not exceeding thxee 
years, with or without hard la- 
bonr^ and with or without aoli- 
tary confinement ; such confine- 
ment not exceeding one month 
at any one time, nor thbxr 
months in any one year, 7 Wm 
rV. and 1 Vic c. 90, 88. 1, 3 ; 9 & 
10 Vice. 24, s. 1 ; 16 & 17 Vic. 
a 99, ss. 1 & 4. 



(a) What goods are under ike protection of the dvelling-houaeA— aere goodi 
are reloniously obtained from the person, they are not considerea to be withm the 
protection of the house ; as, where the occupier of the house gave a bank-note 
to tiie prisoner, to get changed, who thereupon stole it, the Judges, upon a 
case reserved, were of opinion, that this was not a capital offence within the 
12 Anne, c. 7 So in- a case where the prisoner obtained a sum of money by 
ring-dropping, the Judges were of opinion that, to bring a case within that 
statute, the proper^ must be under the protection of the house, deposited 
there for safe custody, as the furniture, money, plate, etc., kept in the house, 
and not things immediately under the eye or personal care of some ene who 
happened to be within the house {^). But where goods were left by mistake at 
a house at which the prisoner lodged, and were placed in his room« and carried 
away by him, they were held to be within the protection of the house And 
where the lodger invited the prosecutor to take part of his bed, without the 
knowledge of the landlord, and stole his watch finom the bed-head, it was held 
by the Judges, that he was properly convicted of stealing in a dweUing-hoxoe 
{*). So, if a man on going to bed put his clothes and money by his bM-side, 
these are under the protection of the dwelling-house, and not of the person 

0) Campbells ease, 2 Leach, m ; (») Carroll's case, 1 Blood. C. C.89. 

^ ^b^'e^i Ta% 2 Bast, P. C. 646 ; « ^"^^^^ & ^' 

2 Leach, 672. See also CastUdin£*s («) Thomas's cau, Car. Sup. 206. 

case, Watson's case, Id. 674; * r 
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EVLDKNCB. 

ve the larceny (a) as ante, 
I — that it was in the dwell- 
>use (b) of the party named 
e indictment, or in some 
ng occupied tibierewith, and 
cted or communicating 
with, either immediately, or 
sans of a covered and en- 
L passa^ leading from the 
) the otiier (c) — ^the value of 
(oods stolen, to be of the 
of five pounds or more (d), 
Cr. Ev. 2 ed. Z85; Arch. 
. 324. 

jc of Indict. Arch. Id; 

a L. App. 3a 



OBSEEVATIOKS. 

Where the indictment alleged 
that the defendant at, eta, stole 
certain ffoods ^* in the dwelling- 
house of W. T., then and there 
being,*' omitting the words ''there 
situate,'* the Judges held that 
the house«must be considered as 
described of the place laid as 
special venue (e). It was holden, 
under the r^)ealed statute (/), 
(the words of which are in sub- 
stance the same as the present), 
that where a man stole tne goods 
of another in his own house (a), 
and where a woman stole the 



goods of a stranger in her hus- 
band's house (A) ; that these were 
not within the statute, on the ground that it was not intended 

the value of Jive pounds^ faib ; or if it 
fail as to the place being a dwelling- 
house, or some building communicating 
therewith, (see 2 East, P. C. 644) ; or 
as to its being the dwellings-house of 
the party named (see Whitest can, 
1 Leach, 251 ; Woodward's com, Id. 
253, n.) ; the defendant must be ac- 
quitted of the compound offence, and 
found guilty of the smiple larceny only. 

(c) iVajpper'* ease, 1 Mood. C. C. 
44 ; and see Richard's can, 1 M. & 
Rob. 177. 
(f) 12 Anne, c. 7. 
{^) ThomsoiCs case, 1 Leach, 888. 
(A) OotUd's ca^e, 1 Leach, 4. 



K the larceny of a "valuable 
ty " is charged, see 7 & 8 Geo. 
29, s. 5, ante, p. 190. In such 
the indictment should oonclade 
Dst the form of the statute." 
The same evidence as in BuBO- 
see ante, p. 54, n., will be suffi- 
See Turner's case, 6 C. & P. 

18th section of 7 & 8 Geo. IV. 
which extends to this offence, 
1 as Burglary and Housebreak- 
See ante, p. 54, n. ; and ante, 
» n. 

If the proof of the goods stolen 
time (see note, iT^/ni). being of 



lere a mau went to bed with a prostitute, having put his watch in his hat 
Able, and the woman stole the watch while the man was asleep; it was 
that the prosecutor having been asleep when the watch was taken b^ the 
ier, it was sufficiently within the protection of the house, to bnng it 
1 this statute (*). Proof of the value of the goods stolen.y-Qcoods to the 
of five pounds must be taken ai one time. Where it appeso^ that the 
ker had purloined his master's prc»>erty to a very consideraSle amount, but 
I not known that he had ever taken to the value of forty shillinffs at any 
articular time, upon an indictment under the 12 Anne, c. 7« uie Coiu^ 
ihat the property stolen must not only upon the whole be of such a value 
e law requires to constitute the aggravated offence, but that it must be 
i to that amount at one and the same time ; that a number of distinct 
larcenies could not be combined so as to constitute grand larceny, nor 
any distinct number of grand larcenies be added together, so as to consti- 
a capital offence (^). In the case, however, of the property of several 

Hamilton: s case, 8 C. & P. 49, (0 PetrU's ease, 1 Leach, 296 ; sett 

arke, B,, and Patteson, J., after also Parleys case, 2 East, P. C. 740. 

•ing to Taylor's case, ante. It The principle of these cases is still 

1 appear that had the prosecutor applicable, though the distinction be- 

awake in the latter case, it tween ptUv and grand larceny is abo- 

1 have altered the nature of the lished, and although no larceny is now 

se. — Reporter's note to Hamilton's capitsd. 
supra. 
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OFFKKCE. 

LABCENY— conhiitt^d 



PUinSHM£NT. 



Stealing in a dwelling-house 
" any property," any person being 
put in "bodily fear" by "any 
menace or threat." (F.) 

7 Wm. IV. and 1 Vic. c. 86, 
88. 5, 7. 



Transportation for not more 
than FIFTEEN, nor less than foxtr- 
TEEN years ; or penal servitude for 
not less than four, nor more than 
EIGHT years ; or imprisonmeiit 
not exceeding three years, with 
or without hard labour, and with 
or without solitary confinement ; 
such confinement not exceeding 
ONE month at any one time, and 
not exceeding three months ia 
any one year. 9 & 10 Vic. c. 24, 
s. 1 ; 16 & 17 Vic. c99, ss. 1 &4 



peraons lying together in one bundle or chest, or even in one house, being 
stolen together, at one time, it is said that the value of the whole may be put 
together, so as to bring the offence within a statute which aggravates the 
punishment, for it is one entire felony {*). And where the property was stolen 
at one time to the value of forty shillings, and a part only of it, not amountmg 
to forty shillings, was found upon the prisoner, the Court left it to the jury to 
say, whether the prisoner had not stolen the remainder of the property, which 
the jury accordingly found (9). Where the prisoner, who was m me prosecu- 
tor's service, stole a quantity of lace in several pieces, which were not separately 
worth £5, and brougnt them all out of his master's house at one time; it was 
held that the offence was made out, although it was suggested that the prisoner 



(«) 2 East, P. C. 740. 



(0) Eamilton's ease, 1 Leach, 348 ; 
2 Buss. 53. 
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EVIDENCE. 



OBSERVATIONS. 



tect property which mi^ht happen to be in a dwelling-house, 
the owner of the house, out from the depredations of others, 
le house in which a person resides as a lodger merely, is not 
'elling-house, so as to prevent the commission of his offence in 
him (^). As to what goods are under the protection of the 
Qg-house under this section, see note, p. 206, n. It is a ques- 
►r the Court, and not for the jury, whether goods are under 
otection of the dwelling-house, or under the personal care of 
ner {k). As to the proof of the value of the goods stolen, see 
. 207, n. Where A. and B. are jointly indicted for stealing to 
lue of £6 10s. in a dwelling-house, and the jury found A. 
of stealing to the value of £6, and R to the value of 10s. : 
case reserved, the Judges were of opinion, tHat judgment 
Qot be given against both the prisoners, but that on a pardon 
granted, or a nolSe prosequi entered as to B., judgment might 
en against A. (Q. 

30 the cases referred to in note, {i) Thomait ccLse, Car. Sup. 295. 
. 56. H) Hempsteaas ease, B. & K. 344. 



ve the larceny (a), as ante, 
—that it was in the dwell- 
use of the party named in 
lictment, or in some build- 
c., (ft) — ^the local situation, 
cribed — ^that some person 
eing in the house, was put 
ily fear, by some " menace 
•eat." Rose. Cr. 2 ed. 
Arch, 12 ed. 323. 
3. of Indict. Arch. Id. ; 
: L. App. 31. 



The indictment must expressly 
allege that some person was put 
in fear by the defendants (c). 
Doubts were entertained as to the 
meaning of the words "being 
put in fear/* under the repealed 
statutes (ot); but now by this 
section, the nature of the Acts 
are defined, by which the fear 
must be excited (" menaces or 
threats If the proof fails as 
to the place being a dwelling- 
house, or some building, etc., or 
as to any person being put in fear, 
risoner may be convicted of the simple larceny (e) ; or if the 
be laid and proved to be of the value of five pounds, he may 
victed of stealing in a dwelling-house. 

y section 9 of 1 Vie. c. 86, the 
'property," is throughout the 
) be deemed to denote every' 
icluded under the words • ' chat- 

oney, or valuable security," (d) 3 Wm. & M. c. 9, and 7 & 8 
I 7 & 8 Geo. IV. c. 29, s. 5, Geo. IV. c. 29. See 2 East, P. C. 688, 
. 190. 4, 5 ; 2 Russ. 49. 

8 sec. of 7 & 8 Geo. IV. c. 29, (c) Etherington't case, 2 Leach, 678 ; 
ing the buildings which are 2 East, P. C. 635. 
>n8idered part of the dwelling- 



hoiise, is applicable to this offence. 
See ante. p. 54, n., said post, p, 210, n. 

(c) EtMHngton*9 ease, 2 Leach, 
671; 2 East, P. C. 685. 



lave stolen the lace a piece at a 

Tones*s case, 4 C. & P. 217, ver 
i, J., who mentioned a ease De- 
arrow, B., where it i^eared 
be articles which were sepa- 
ander the value of £5, were in 
)len at d^erent times, but were 
T 



time (^^). The jury should assess the 

earned ovi of the house all of ones; 
the latter learned Judge held, there- 
fore, that the offence (then ca^utal) 
was complete. 

(») 2 East, P. C. 741. 

2 
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OTRKCS. 

LARCENY—con^tnuw?. 

Breaking and entering ''any 
building,** (a) and stealing there- 
in "any chattel, money, or valu- 
able security, such building being 
within the curtilage of a dwell- 
ing-house, and occupied there- 
with, but not being part thereof 
according to the provisions " of 
13 sec of 7 & 8 Geo. IV. c 29. 
(F.) 

7 & 8 Geo. IV. a 29, B. 14. 



PUKIBHirENT. 

Transportation for not more 
than FiFTKEN, nor less than foub- 
TEEN years; or penal servitude 
for not less than foub nor more 
than EIGHT years ; or imprison- 
ment not exceeding three years, 
with or without hard labour, 
and with or without solitary oqb- 
finement ; such confinement not 
exceeding one month at any one 
time, nor three months in one 
year ; 7 Wul IV. and I Vic. c 90, 
ss. 2 & 4. 

9 & 10 Viae 24, 8.1; 16&17 
Vic c 99, ss. 1 & 4* 



(a) It would seem to have been the intention of the Legudature to provide by 
this section for the protection of all such buildings occupied with a dwellisg* 
hoose, as are excluded hy the previous section 13, from the definition of a 
dwellhig-house in Burglary, Housebreaking, and Stealing in a Dwelling-hoaae 
to the value of £5; but as it is specifically said that a building, in order to 
come within section 14, must be within the curtilage of a dweUjiig-house," as 
well as " occupied therewith," it may be doubted whether, in cases similar to 
the following, the building broken could be held to be a building within the 
curtilage. The prosecutor, a farmer, had a dwelling-house in which he Hved, 
a stable, a cottage, a cow-house, and bam, all in one range of buildings, in the 
order mentioned, and under one roof, but they were not inclosed by any yard 
or wall, and had no internal communication. The offence was committed in 
the bani, and the Judges held this to be a burglary, for the bam, which was 
under the same roof, was parcel of, and enjoyed with, the dwelling-house (M. 
In this case, as the buildmg broken had no " communication between sach 
building and dwelling-house either immediate or by means of a covered and 
and enclosed passage, leading fix>m one to the other," it is apprehended that it 
was not such a building as could be deemed to be part of a dwelHng-hoiise, 
since the 7 & 8 Geo. Iv . c. 29, s. 13 ; and on the other hand there seems to be 
a difficulty in deciding that the breaking of such a building would fall under 
the 14th section, for although occupied with a dwelling-house, can it be said to 
be a building within the curtilage of a dwelling-house ?'* This difficiilty may 
have been felt in the following case, in which the Judges were divided in 
Opinion (seven to five) ; but the grounds of the decision are not given. The 
prosecutor's house consisted of two long rooms, another room used as a cellar, 
and washhouse on the ground-fioor, and three bed-rooms up stairs. There was 
no internal communication between the washhouse and any of the other rooms 
of the house, the door of the washhouse opening into the back yard. All the 
buildings were imder the same roof. The prisoner broke into the washhouse; 
and it was held that this was burglary {^). This decision is clearly consonant 
to the old law of burglary, which deemed such a building parcel of the 

(1) Brown* 8 cote, 2 East, P. C. 493. f») Burrow*8 case, 1 Mood. C. C. 
See also Chalhiiig's case, R. & R. 834; 274. See SomervUle's c<ue, 2 Lev. 
Lithgo*8 ease, Id. 367. C. C. 113 ; Turnef't com, 6 C. & P. 

407. 



i 
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KVIDEVOB. 

Prove a breaking and entei^ 
ing (a) — that the building oomes 
within the section, and was 
occupied at the time by the 
narty named within his dwelling- 
nouse, and was in the same cur- 
tilage with it — the situation as 
described — a larceny of the goods, 
etc., enumerated in the indict- 
ment (6). Bmc. Cr. JSv. 2 ed. 
391 ; Arch. 12 ed. 327. 

Prec. of Indict. Arch, 326; 
MaU. C. L. App. 35. 



(a) As in bux^Iary (see ante, pp. 
54, 56, n.) except that it need not be 
in the night. 

(5) As upon an indictment for 



OBSBRyATION& 

This section provides that a 
conviction ma^ be had either 
upon an indictment for this 
offence, ^ or upon an indictment 
for burglary, housebreaking, or 
stealing to the value of five 
pounds in a dwelling-house, 
containing a separate count for 
such offence;'* in all cases, 
therefore, where on an indict- 
ment for any of these offences 
there is an^ doubt as to the 
building bemg in strictness a 
dwelling-house, a count for this 
offence should be added. As to 
the proof of the building being 
within the section, see note (a), 
p. 210. 

housebreaking, ante, p. 160, or for 
stealing in a dwelling-house, ante p. 
206. If proof of the breaking and 
entering fails, a oonyiction may to had 
for simple larceny. 



dwelling-house, from its adjoining such dwelling-house, and being in the same 
occupation (') ; but the mode in which it is reconciled to the provisions of the 
18th section of 7 & 8 Qeo. IV . c. 29, is not stated. It may have been considered 
a case not within the statute, and therefore to be decided on the principles of 
the common law If such were the grounds of the decision, it would follow, 
that where the building broken is not '^within the curtilage," and has no 
"oommimication between such building and dwelling-house, either immediate, 
or by means of a coyered and inclosed passage leading from the one to the 
other," that it is not within the 14th section. In cases, therefore, where the 
doubts suggested may exist, a count should be added for burglary or house- 
breaking ; for although it has been held, that on an indictment for house- 
breaking, if it shoidd be proved to have been done in the night so as to amount 
to a burglary, vet notwithstanding a conviction may be had for housebreaking {^), 
it may be doubted whether the analogy between such a case and an indictment 
on this section might be considered complete. An opinion has also been 
expressed that from the same analogy, it would seem to be unnecessary, in any 
case under this section, to negative m the indictment that the buildmg com- 
municated with the dwelling-house, either immediatelv or by means of a 
covered and inclosed way ; but as this may be doubted, the prosecutor should 
be prepared with evidence that the building did not so commimicate 

It must appear that the building is occupied with the house, in tne same 
ownership. Where a house is let to A., and a warehouse under the same roof, 
and with an internal communication to the house, to A. and B. ; the warehouse 
in an indictment for burglary cannot be described as the dwelling-house of 
A {f). A similar variance it is apprehended would be £Eital under this section. 
(') See 2 Buss. 66; 2 East^ ^j.p* within the 14th section, as being 



544 Hancock's case, R. & R. 171 ; 
Clavburn's case. Id. 860. 

(*) In Burrovfs case, ante, it is 
stated that the door of the washhouse 
opened into the hack-yard. The deci- 
sion in this case leads to the presump- 
tion that this must have been a 'pMic 
and not an inclosed yard, or this fact 
would have brought the building 



a 

building within the curtilage, and 
more dearly pginted it out as one in 
which burglary cannot now, be com* 
mitted. 

(«) Pearce's case, R. & R. 147; 
Robinson* s case, Id. 821. But see 
Tandy's case, 1 C. & P. 297. 

(«) Archb. 12. ed. p. 828. 

(T) Jenk%n*s case, R. & R. 244. 
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OFFKHCS. 

JjARC1S:SY— continued. 

Breaking and entering ^any 
SHOP) warehouse, or oonntin^' 
hoQse " and stealing therein 
"any chattel, money, orvaloable 
aecurity* (F.) 

7 & 8 Geo. IV. c. 29, a. 15. 



PUHISHXBNT. 

Transportation for not more 
than FIFTEEN, nor less than four- 
teen years ; or penal servitude 
for not less than foub nor more 
than SIGHT years ; or imprison- 
ment not exceeding three yean,- 
wiih or without hard labour, 
and with or without solitary con- 
finement; such confinement not 
exceeding one month at any one 
time, nor three months in one 
year; 7 Wm. IV. and 1 Vice. 90, 
es. 2, 3. 

9&10 Vicc.24.8.1; 16 & 17 
Vic. a 99, ss. 1 & 4 



Stealing "to the value of ten Same as supra, 
shillings, any goods or article 
of SILK, woollen, linen, or cotton, 
or of any one or more of those 
materials, mixed with each other, 
or mixed with any other mate- 
rial, whilst laid, placed, or ex- 
posed during any stage, process, 
or progress of manu&cture, in 
any building, field, or oUier 
place." (F.) 

7 & 8 Geo. IV. c. 29, s. 16. 
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SVIBENCS. OBSSRVATIOVS. 

the breaking and enter- An Indictment under this 
the shop, etc., — ^that at section for stealing in a shop, 
I such shop was occupied etc., must allege that the pn- 
party named in the in- soner stole the goods therein; 
ly and that he carried on an averment that the goods 
there — the local situa- were in the shop, and that the 
described — a larceny of prisoner stole them, is not 
is, etc., enumerated (6). enough (c) ; and a shop to be 
Ev. 2 ed. 852 ; Arck, 12 withm the section must be a 
shop for the sale of goods, and 
of Indict. ^rcA, Id,; not a mere workshop; such as 
L. App. 36. a blacksmith's or carpenter^s 

shop (cQ. Also, under the re- 
pealed statute («), it was holden 
harehouse to be within the meaning of that statute must 
in such as factors or traders keep their goods for sale in, 
3re customers go to view them, and not such as are used 
afe keeping of goods merely (/). Under the same statute, 
lolden that the goods stolen must have been the actual 
' of the owner of the shop (g) ; or at least such as were 
L him for sale, and were exposed, or intended to be exposed, 
(A). It has been sug]gested, that probably the decisions 
:ard to goods being under the prot^ion of the dweUing- 
in prosecutions for stealing therefrom) would be h^ 
le to prosecutions for this ofifence (i). This section is 
Lve, and will not prevent a conviction for burglary, on an 
»nt for that offence, where the shop, warehouse, or counting- 
rms part of the dwelling-hause, or communicates therewith, 
imediately or by means of a covered and inclosed passage, 
DTom one to the other {fc), 

in burglary, see ante, pp. {e) 10 & 11 Wm. ITI. o. 23,8. 1. 

(/) Howard'* case, Fost. 77, 78* 
in housebreaking, ante, p. See Oodfrejfs case, 1 Leach. 187* 
tealing in a dwdling-house, (^) Stone* t case, 1 Leach, 334; 
06. The value is immaterial. Anon. 2 East. P. C. 642. 
th't case, 2 M. & Bob. 115, (A) Id. 

son, J., overruled by R. v. (*) Rose. Cr. Ev. 2 ed. 862. See 
C. & Mar. 121. ante, p. 206, n. 

ider's case, 9 C. & P. 79. (ir) 7 & 8 Geo. IV. c. 29, s. 13. 



the larceny (a) — an 
tnd not merely a con- 
) taking — the value of 
is to be '^ten shillings 
least" — ^that they were 
om the ^'building, field, 
place** described in the 
mtf " whilst laid, placed, 
3ed** there, in a certain 

anie, p. 168. If a larceny 
but the other drcunistanoes 
as to bring the case within 



Where on an indictment un- 
der the repealed statute (b) for 
stealing yam from a bleaching- 
ground, it appeared that the 
yam, at the time it was stolen, 
was in heaps for the purpose of 
being earned into the house, 
and was not spi*ead out for 
bleaching ; it was held that the 

the statute, a conviction may be had 
for the simple larceny only. 
(6) 18 Geo. n. c. 27. 
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oimoB. 

LABCESY— continued. 



PmnSHMEBT. 



Stealing ''any goods or mer- 
Gbandiae in any vessel, barge, 
or boat of any description what- 
soever, in any port of entry or 
dischar^, or upon any navi- 
gable nver or canal, or in an^ 
creek belonging to or ecnnmimi- 
eating with any such port, river, 
or ctmal," or ^^from any dock, 
whari^ or quay adjacent to any 
such port, river, canal, or creek." 
(F.) 

7 & 8 Geo. IV. c. 29, s. 17. 



Transportation for not more 
than FIFTEEN, nor less than foub- 
TEEN years; or penal servitadc 
for not less than foub nor more 
than SIGHT years ; or impriaon- 
ment, not exceeding three yean, 
with or without hard labour, and 
with or without solitary confine- 
ment ; such confinement not ex- 
eeeding one month at any one 
time, nor three mouths in one 
year ; 7 Wm. IV. and 1 Vic cT 90, 
SB.2&d. 

9&10 Vic.c.24, 8. 1; 16&17 
Vic. c. 99, ss. 1 & 4. 



215 



. SVIDENCB. 

process, or procress of 
ture" — the Io<a3 situa- 
sucli building, etc., as 
i Bosc. Cr. £h, 2 ed. 
'ch. 12 ed. 331. 
of Indict Arch. 330; 
Z. 507. 



OBSERTATIONS. 

case was not within the statute 
(c). So where the indictment 
was for stealing calico, placed 
to be printed and dried in a 
certain building ; it was held, 
that in order to support the 
capital charge, it was necessary 
to prove that the building from 
which the calico was stolen was 
' pidnting or dyeing calico ; the repealed statute, however, 
sd particularly a building, etc., made use of by any calico 
etc., for "printing, whitening, booking, bleaching, or 
(d). Goods remain in a "stage, process, or progress of 
ture,** within the meaning of 7 & 8 Geo. IV. c 30, s. 3, 
■efore also within this statute, though the texture be com- 
they be not yet brought into a condition for sale («). 



Thompson, B., HugiCVt 
IS8. 245. 

non's COM, B. h R. 53. 



541 



» Woodhea^B ccLse, 1 M. & Rob. 



a larceny (a), an ac- 
i not merely a construc- 
dng — ^that those gooda, 
e in the ship (6), or if a 
from a dock, etc, is 
, that they were taken 
ch dock, etc., an actual 

is necessary to satisfy 
d from — ^that the ship, 
s at the time upon tne 
as described, or that 
k, etc., from which the 
ere taken, is adjacent to 
jable river, etc., as de- 
— the local description 
J proved strictly as laid, 
inance will be fatal (c). 
r. Ev, 2 ed. 573; Arch, 
32, 333. 

of Indict. Arch. Id,; 
L. App. 37. 



In indictments for felonies 
"on board any vessel what- 
soever, employed in any voyage 
or journey upon any navigaWe 
river, canal, or inland naviga- 
tion, the veniie may be laid in 
any county through which" " the 
vessel shsdl have passed in the 
course of the journey or voyage 
during which the felony was 
committed ;* or " where the side, 
bank, centre, or other part" of 
the river, etc., "shall constitute 
the boundary of two counties, 
the venue may be laid in either 
of the counties through, or ad- 
joining to, or by the boundair 
of any part whereof*' the vessel, 
etc., "snail have passed in the 
course of the journey or voyage" 
{d). A man cannot be guilty of 
this offence in his own ship («). 



The repealed statute had t^e 
* goods, wares, or merchandise ;*' and these were holden to 
to such goodsj eta, only as are usually lodged in vessels, or 
rfs and quays (/). It has been suggested that the same 



! ante, p. 168 ; if a larceny 
proved, without the other 
U1068 necessary to bring the 
dn the statute, a conviction 
tad for the simple larceny. 
)m the use of the words in 
I" such an asportation as will 



constitute larceny is sufficient. 
anie, p. 196, n. 

ie) See post (t). 

\d) 7 Geo. IV. c. 64, s. 18. 

(e) Madosfs case, R. & R. 92. 

(/) Orime^s case, Fost. 79, 
LeiglCs ctue, 1 Leach, 62. 
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Stealing " any property from 

THE PEB80K. (F.) 

7 Wm. IV. and 1 Vic. c. 87, 
88. 5 & 10. 

(See title "Robbery, post,) 



Transportation for not more 
than FIFTEEN, nor less than four- 
TEES YearB\ or penal servitude 
lor not less than four nor more 
than EIGHT years ; or imprison- 
ment not exceeding three yean, 
with or without huxL labour, and 
with or without solitary confine- 
ment ; such confinement not ex- 
ceeding ONE month at any one 
time, nor three months in any 
one year. 

9&10Vic.c.24, 8. 1; 16&17 
Vic. c 99, ss. 1 & 4. 



LETTEBS, stealing.— (See title Post-office.) 



LIBEL (a).— (See p. 218.) 

Seditious, written, (M.) 
Com. Law. 

Not triable at Quarter Ses- 
sions. 5 & 6 Vic. c. 38, 8. 1. 



Fine or imprisonment, or both. 

By 11 Geo, IV. and 1 Wm, IV, 
c. 73, 8. 2, boTids given by pro- 
prietors of newspapers are cm- 
ditioned to pay the fines imposed 
on prosecutions ; and by the 1«( 
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be held of the present statute, by reason of the words 
and merchandise^ beinsr in this sediion substituted for the 

chattel, money, or ysdoable security," which are used in 
actions of the statute (a). The luggaffe of a passenger going 
team-boat is within the word ^'goods'* in this section (A). 

the ofifenoe was laid to be committed in a barge on the 
3, and it was proved to have been committed in a barge lying 
1 on the banks of one of the creeks of the river, namely, 
»u8e Dock ; it was held to be a fttal variance (t). 

oh. 12 ed. 882. Wrights eate7C.kT. 159. 

r Parke, J., and Aldenon, B., (t) PMt cote, 1 Leaoh, 857. 



e the larceny (a), an actual By section 12 of the statute, 
»t merely a constructive the words " an^ property,'' shall 
—that the goods were include everythmginduded under 
r severed from the nerson the words ^* chattel, money, or 
party named in tne in- valuable security," used in 7 & 8 
It (6). Jtosc. Cr.£hf,2ed. Geo. IV. c. 29 (c). In a case, 
rcL 12 ed. 344. # upon the repealea statute, (d) ; it 

. of Indict Areh. 344; was held, that the indictment 
I X. App, 182. need not negative the force or 

fear, and that, although sudi 
force or fear did in fact exist, the 
r might be convicted under that Act which provided against 
I from the person without violence or putting in fear (0). In 
lowever, wnere the force is sufficient to constitute robbery, 
fendant ought to be indicted for that ofTence (/). Where, 
rh there was a removal of the property about the person 
prosecutor, yet, from first to last, it still remained abotU 
rson; this was held by a majority of the Judges not to 
fficient asportation to constitute a stealing from me person ; 
rh it was sufficient to constitute a simple larceny (^). As to 
( a stealing in a dwelling-house, and not a stealmg from the 
, see ante, p. 415, n. 

I ante, p. 168. held in a subtequent case. Itobinton t 

B Thompson*8 cote, pott (^). eate, B. & R. 821. 

'G^lfi.Ti29, s. 2. {f)BeetitU Bobbery, poH. 

arc/t eate, R. & R. 174; {g) Thompton't eate, 1 Mood. C. C. 
. 1046. And the same was 78. 



f of the day on which the 
alleged to be written or 
ed is immaterial ; but a 
e between the indictment 
dence, in any dates men- 
in the libel, would be&tal 
3 the offence to have been 
ounty in which the vetiue 



As to what is a libel, and how 
it may be * expressed, aee note^ 
p. 218, infra. 

The usual proceeding fer a libel 
on the Queen and her Govern- 
ment, or of any serious public 
nature, is by ex officio information 
in the Queen's l^ch, filed ]i>y the 
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OFFVNO& 

lilEEL^cofUintted, 



puKisnviEirr. 



section of that ttattOe, the (50 
Oeo, III. 0,8,9.4. tohieh inflicted 
banishment far the mcond offenos^ 
is repealed. 



(A^ A libel is "written slander" (i); and the term is used to siffnifyan^ 
writingB, pictures, or other signs, tending to injure the character of an indh 
yidual, or to produce public diaord^* (2). A libel may be expressed in a direct 



{}) Words which/ though spoken 
Dice, without writing or publishing 
their, would not be actionable, yet 
being written and published thev are 
aoti(nable. Pe^ Lord Hale, R. v. 
Hale, Hardr. 470. See 6 Bao. Abr. 
aUe, Slander, 202 ; 4 Id. 449 ; 5 Co. 
125 ; Ld. Raym. 416 ; 12 Mod. 219 ; 
Thorley v. Lord Keiry, 4 Taunt. 855; 
Janson y. SttMirt, 1 T. R. 748 ; Bell 



and Stone, 1 B. Ic P. 831 ; and Hiis 
although, if merely spoken, the words 
would not be actionable withoutnpedal 
damage, 2 H.Bl. 681. See ftWe SlaJT- 
DEB, tK>#<,and06MrTaftoiw, p.222,^ai(. 

(») 6 Co. 1256; 1 Hawk. c. 73»;b.2; 
Mayor of Northampton's ease, 1 Sir. 
442; 11 East, 227 ; 2 Camp. 512; H 
need not reflect on the character of 
any particular indiyidual, proyided it 
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. KVTDENCfS. 

(see note, p. 220, pod^^the 
may be inferred from the 
but this may be also shown 
K)f of publication by the de- 
it of other copies of the same 
[see pasty p, 229, n.)— prove 
ication or the libel charged, 
M^. p. 224, n.), and the hbel 
must be produced in evi- 
and mustcorrespond in sub- 
I with the indictment, (see 
221, n.), — ^where the trutib 
inuendos does not appear 
it from the context of the 
bself, these must be proved 
ne persons acquaint^ with 
atters of the libel, and who 
le to explain their meaning, 
ysty p. 223, n.) Hose. Cr. m. 
»94 ; Arch. 12 ed. 609. 
c. of Indict Arch, 12 ed. 
; Matt, a L. 506. See two 
ients of indictments for 
>iis libels, 4 WtM, 199, 200. 



0B8KRTATI0NS. 

Attorney-General (a). The pro- 
ceeding may also oe by inoict- 
ment (6). Libels, having a direct 
tendency to a breach of the 
peace, may be informed against, 
Defore Justices of the peace (c) ; 
and are established to be within 
thejurisdiction of sessions (oQ. 

The law permits freedom of 
discussion on political subjects, 
but it must be with perfect 
decency and respect, ana with- 
out any imputation of bad mo- 
tives (e). Publications tending 
to viUify the Queen, to lessen 
her in the esteem of her sub- 
jects, weaken her government, or 
raise jealousies between her and 
her people, are libels, and in- 
dictable accordingly (/). So 
also, by any publication to per- 
suade the people that the 
government is mal-administered, 
and that corrupt persons are 
employed in certain public sta- 



tions, is a libel on the Govem- 
[^). And the same policy which prohibits seditious comments 



lee Arch. 12 ed. p. 93. 
leepost, p. 220, n. 

Hawk. 0. 8 8. 88; R. v. 
irs, 1 Lev. 189. A Justice of 
3ace may commit a person 
d with publishing' a libel for 
yf sureties; Butt y. ConarU, 
6. 548 ; 4 Moore, 195 ; in which 
e authority of Justices in cases 
I is fully aiscussed, and all the 
[ties are referred to. 

V. RUpal, 1 W. Bl. 368; 

Burr. 1320. 

*er Lord Ellenborough, R, v. 
rt, 2 Camp. 402. Must not be 



done in a way to excite tumult, Red, 
y. CoUins, 9 C. & P. 456 ; Reg, y. 
Lovett, Id. 462. As to the line of de- 
marcation between fair discussion and 
libel, in political writings, see 2 Stark, 
on Slander, 183, 2 ed. ; 1 Russ. 324. 

(/) 4 Bl. Com. 128. See R, v. 
Barvey, 2 B. & C. 257 ; 8 D. & R. 
464. 

ig) R, V. Tuchin, Holt's Rep. 424 ; 
5 St. Tr. 532 ; 14 St. Tr. 1096 ; and 
see 2 Roll. Abr. 70 ; R. v. Han-ison, 
8 Kel. 811 ; Ventr. 324 ; Holt, on 
Libel, 88 : 1 Hawk. c. 73, s. 7; 1 Russ. 
324. 



r, or indirectly, by such hints or modes of expression as are likely to 
the intended meaning to the person to whom the libel was published (^) ; 

quely (*),• or by irony (*) ; or by way of question, exclamation, or con- 
(•). A defamatory writing, expressing only one or two letters of a 

is as much a libel as if it expressed the name in full, if it appear evident 



lately tend to produce tumult 
isorder; R. v. Osborne^ 2 
d, 138, 166; 2 Stark, on 
2 ed. 213. See Ohtervations, 

*er Butler, J., 2 T. R. 206; 
Dig. Action on the Case for 



Defamation (E. 7); Id. (E. 8); 1 Russ. 
808. See 2 Lev. 150 ; 1 Vent. 276 ; 
Woolnotk V. Meadows, 5 East, 463. 

(*) Com. Dig., ubi supra f (E. 1). 

(«) 1 Hawk. c. 73, 8. 4. 

(•) Com. Dig., vbi supra, (E. 2), 
(E. 8), (E. 6). 



OFFKMCI. 
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upon the fitoe of the libel from the context, etc., what name was meant f). A ^ 
lioeller, or a publisher of libel, commits a public offence, which may be 
indicted for at common law (*) ; and wherever an action will lie for Ubel wiuioot 
Uiyma special damage, an indictment is sustainable ('). So also where a par^ 
is inmctable for a written publication, an action is also maintainable at the mt 
of the party injured (i®). As to ex officio and criminal informations in cases of 
libel, see Obtervationt, pp. 217, 225, 229, 231. As to a seditious libel, see 
ObtervatioiUf at p. 223, p^rt—& blasphemous libel, p. 225, post — on the admi- 
nistration of justice, p. 229, pod — on individuals or public bodies, p. 233, pod. 

Venue — tnuictmeTU — iTitroauetory averments, etc., — inttendos.y— The ven%e 
should be laid in the county in which the publication took place ; and where a 
Ubel is once published, the party is g^ty of a publication in every oounty in 
which such libel is afterwards published 0^). A delivery of a letter contaimng 
a libel, either open or sealed, m the county of L., with a view to and for the 
purpose of publication in the county of M., is a publication in the former 
county ; ana the writer, it seems, may be indicted for a misdemeanor in 
either county ("). Where a letter containing a libel was produced at the 
trial, with the proper post-mark, and with the seal broken ; this was held to 
be sufficient evidence of the letter having reached the person to whom it was 
addressed, and of its having been published to him Fost-marks (proved to 
be such), are evidence of the letters that bear them having been in the post- 
office at the times denoted by the marks ; but the mark of double postage is not 
of itself proof that a letter contained an enclosure (^*). Proof of a newspapr 
under the requisition of the statute 38 Geo. III. c. 78, was held to be proof of 
publication in the county, where the printing was described to be {^^). Indict- 
ment.] — Composing or writing a libel not bemg an offence, the indictment must 

0) 1 Hawk. c. 73, s. 5. (") R. v. Burdett, 4 B. & AL 95 ; 

(■) 3 lust. 74. by three Judges, Bayley, J., dub. 

hlA^'^^^ T™r tn Qv (") Warren y. Warren, I CM. 

( w) 4 Com. Dig. tiae Libel, (C. 3) ; ©rX . '4 m aast. 

6 Bac. Abr. <i</« Slander, 202 ; 3 B1. ^ ^ « can, 

Comm. 125 ; Skin. 123 ; 2 Wils, 104; "'T* ^ « ^ « 

2 Camp. 511. (") Plvmer's ease, R. & R. 264. 

(") Johnson*s ease, 7 East, 65 : (") ffarfs ease, 10 East, 94. See 

B. N. p. 6. post, p. 228, n. 
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> Queen's conduct and Government, extends, on the same 
Is, to similar reflections on the two Houses of Parliament {h\ 
publication be calculated to alienate the affections of the 
, by bringing the Government into disesteem, whether the 
ent resorted to be ridicule or obloquy, the writer, publisher, 
e punishable (t). And whether a defendant reallv intended, 

publication, to alienate the affections of the people from the 
ament or not is not material ; if the publication have that 

it is a seditious libel {k), A party may be indicted and 
ed for a libel on a foreign king ana government (Q. As to 
indictment, etc., see anUf p. 220, n. As to proof of publication, 

n., post. As to proof ot malice, intent, p. 229, n., pott» As 
*t a defendant may show, p. 232, n., post. And as to the pro- 
)f the jury, p. 228, n. 

ark. cm Slander 635 ; 1 Riub. M. v. ffarvey, 2 B. & C. 257 : 8 D. & 

B. 464. 

^JiSI^n^l^S?^?! ^ ^^LZ' Holt on lil^ IsTwh^^ thf drfin^ 
Holt on Libel, 111, n. ; Stark. j.,^^ Napoleon Bonaparte. See also 

*^''* JL V. Deon, 1 W. Bl. 617 ; and 

. y. Burdett, 4 B. & Aid. 96 ; 2 Stark, on Slan. 2 ed. 217. 



% publication {^*), It is sufficient to set out the parts of the publicatioix 
ubellous, but tnese must be set out correctly (*^) ; and if in a foreign 
e, the libel must be set out in such language verbatim, together with a 
translation (**). Introdudwry awefmewi*.}— When these are introduced, 
in general is necessary, in order to explain and point the libel, such 
Dts must be proved as laid. Where a libel is directed a^ifainst a party in 
!ular character, an intent to libel him in that character is to be averred, 
.t he bore that character must be proved. In the case of a party filling 
} office, as a magistrate or a peace-officer, it is sufficient to wow that he 
s such at the time ; strict evidence of the appointment is not necessary 
!ut an averment that the party sustains any private position, in relation 
h he is libelled, must be nilly proved. To support an averment that a 
i a physician, it is necessary to give evidence, that he possessed lawful 
ty to practise as such; proof of his practising merely is insufficient (*»). 
le prosecutor is an attorney, mav be proved by an examined copy of the 
ittorneys, si^ed by the Haintifr. So by the officer producing the book 
e Master's Office, containing the names of all the attorneys, together 
■oof that the party practised at the time of the offence (^i) ; or the 
office certificate, countersigned by the Master of the Court of King's 
IB sufficient primd facie evidence of the party being an attorney of 
urt {^). Where the particular character alleg:ed is either impliedly or 

{. Burdett, ante ; 1 Saund. the translation must be proved to be 

(1) ; 2 Camp. 684 ; need not correct, JL PeUier, 2 Sel. N. P. 

technical words, bat may be 1048. 

d from the whole indictment ; 0^) Berryman v. Wise, 4 T. R. 866; 

. 1087. 2 Stark, on Slan. 2 ed. 2 ; Kosc. Cr. 

Jro. EUb. 244 ; M, Beny, Ev. 2 ed. pp. 7, 16. 

217 ; Flower v. Pedley, 2 Esp. Colltne Cameoie, 1 A. & £. 

^rtghi v. Clement, 3 B. & Aid. 695 ; 2 Nev. & M. 703 ; settling the 

(^rt V. Tipper, 1 Camp. 862; doubts in Smith v, Tayl r, 1 N. R. 

iahi V. Wright, 1 D. & R. 280; 196, where the C. P. were equally 

5 Aid. 616. See Arch. 12 ed. divided. 

, 607, as to amendment under (^O Lewis v. Walter, 3 B. & C. 138, 

:ute 9 Geo. IV. o. 15. n. ; Jonee v. Stevens, 11 Price, 235. 

Unobia v. Axtel, 6 T. R, 162 ; («) Sparling v. Heddon, 9 Bing. 11. 

U 2 
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omvos. 
LIBEL -cofUinued. 
Beditioas, spoken, (M.) 
(Com. Law.) 



puvisninEHT. 



Tme or imprisonment^ or 



both. 



indireotly admitted by the libel, fturther proof is tixmeoeaaaxy. On an actioa 
for words spoken of the plaintiff as an attorney, it appeared that theycont^^ined 
a threat to have him sbruok off the rolls (**) ; in another case the words were 
" He is a pettifogging, bloodsnoldng attorney " {^*) ; and in both it was held 
unnecessary to give an^ proof of the plaintiff's professional character. The libd 
itself was held to be eviaenoe of the mtroductory ayerment, which alleged that 
the plaintiff held a certain office and place of trust and confidence, and the 
libel treated the plaintiff as holding an office of public trust, and charged him 
with not giving a proper account or the public property ; and this, though the 

Slaintiff's own witnesses proved that the office was not one of trust and confix 
ence, and that he was not trusted with the receipt of money (^). 'Whatever 
introductory averments are admitted by the libel, need not be proved. Whero 
the libel alleged that certain acts of outrage had been committed, and there 
was an averment to the same effect ; it was held that the latter re<}uired no 
proof (^). An introductory averment which is not nxatter of description is 
divisible, and part only need be proved {^) ; if immaterial it may be rejected 
as surplusage, but if nxaterial ana descriptive of the legal injury it must be 
proved as laid, although a more general allegation would have been sufficient 
The avermfflit, that the litel was published " of and concerning " the 
prosecutor, or "of and concerning" the particular matters averred, must be 
proved as laid Inuendot,] — These are introduced in order to bring out the 
libeUous sense oi the words ; but an inuendo cannot of itself ohai^ge, toy or 
enlarge the sense of expressions beyond their usual acceptation and meaidag 
C®). Where the libellous words were stated in the declaration to be "he hsB 
burnt my bam ; ' it was held that the plaintiff could not by way of inuendo say, 
"meaning my ham fiUl of com" {*^), If, however, there are any previous 
words in the record with which such an explanation can be connected, it will be 
sufficient ; for then the inuendo, being coupled with the averment in the intro- 

Berryman v Win, anU, Sutton*$ ease, anU, 



Yruarri v. Clement, 8 Bing. 482. Barham'e ease, 4 Co. 20, a. i 




{») 2 Stark, on Slan. 2 ed. 8. 
{») R, V. Martden, 4 M. & S. IM; 



62^. 



BagnaU v. Underwood, 11 Price, 
'(f) S^n*» can, A M. k S. 548. See 



R. V. Burdett, ante. 
(SO) See 2 Salk. 618 ; Cowp. 684. 
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>Te the Bpeaking of sucli 
i, set out in the indictment, 
ly amount to an indictable 
e (a) — the inuendos, as 
p. 220; and see the evi- 
generally at p. 217. Arch. 
.614 

ic of Indict 613. 



PUVTSUIIENT. 

See note at p. 218. Where 
doubts exist as to the precise 
form of words used, the state- 
ment may be varied in separate 
counts, and proof of any of 
them is sufficient (b). Any vwi- 
ance in substance is fiital. Where 
the words used were set out in 



the first person, and the proof 
was of their being spoken in the 
d person, the variance was held &tal (c) ; and so also, where 
ords set out imported they were spoken of a thing then present, 
rhere proved to have been spoken of a thiz^ not present at the 
[d). A count for slanderous words spoken affirmatively is not 
irted by proof that they were spoken by way of interro- 



See Cro. Jac. 407 ; Compaanon 
Hin, 2 W. Bl. 790 ; MaiUand 
Idney, 2 East, 437, per Law- 

P/oiMTT. Pedley, 2 Esp. 491. 



(c) R. V. Berry, 4 T. R. 217 ; Awi^ 
riUo y. Rogers, Bull. N. P. 6. 

WaUert v. Mace, 2 B. k Aid, 

(e) Bamet v, Holloway, 8 T. B. 150. 



y part of the pleading makes the sense complete (^), In an action 
ore on the words, *' Heis a thief,'' the defendant's meaning in the word 
' may be explained by the inuendo "meaning the plaintiff," if there be a 
us charge that these words were spoken " of and couceming the plaintiff 
3 latter words mye ground for tne explanation \yj the inuendo, that the 
S was refenred to by the word **He^{^), Where the libellous words 
larged as having been uttered in a disoourse with the plaintiff in the 
person, as ** Tou are a thief," it is unnecessary either to aver that they 
spoken "of and concerning the plaintiff/' or to explain them by an 
lo, for it is plain enough \£sX the word "yo«," means the plamtiff(>*). 
rhere the words spoken import in themselves a criminal charge, and the 
lo introduces matter which is merely useless, it may be rejected as sur- 
e (^). If the words impute either a fraud or felony, and the inuendo 
ifined to the latter, the plaintiff must prove they were spoken 
) latter < sense ; and if a good inuendo ascribing a particular 
ag to certain woros is not supported in evidence, the party ^nll not be 
d to ascribe another meaning to those words ('7). Inuendos, if material, 
ye explained by witnesses acquainted with the parties, and with the 
ction to be explained ; and if these speak in the first instance as to their 
with regard to the intended application of the words, it is sufficient ; for 



See J?. ▼. Tutchin, 5 St. Tr. 
}0; R, V. Mathews, 9 St. Tr. 

See 1 Bol. Abr. 83, pi. 7, 85, 
2 Bo. Bep. 244 ; Cro. Jac. 126, 
Sid. 52 : 2 Str. 984 ; 1 Sannd. 
, 8 ; Goldstein v. Fots, 9 D. & 
; 6 B. & C. 154 ; Clement v. 
, 1 M. & By. 281 ; 7 B. & C. 
ilexander v. Angle, 1 C. & J. 
'onUinson v. Brittlebani, 4 B. It 
K) ; 1 N. & M. 455; Sweetapple 
4, 5 B. It Ad. 27; 2 N. & M. 
urOe V. Cwrtie, 10 Bing. 477 ; 
t Soott, 887 ; Shwman v. ZhU- 



ton, 10 Binff. 402 ; 4 M. & Scott, 174; 
Day V. Robinson, 1 Ad. & £11. 554 ; 
4 N. M. 884. 

(*♦) Shot V. Hawkins. 2 Bo. Bep. 
243, 244; and see 1 Bo. Abr. 84, 
PI. 8. 

(•*) Day V. Robinson, ante. See also 
WiUiams v. Gardner, Tyr. k Gr. 578; 
1 M. & W. 245 ; West v. Smiih, Tyr. 
It Or. 825. 

(») Smith V. Carey, 3 Cacnm. 461. 

H Williams v. StoU, 1 Cnm. k M. 
675; Archbishop of Tuam"^. Robin' 
son, 5 Bmff. ly ; out see Barv^y v 
French, 1 Crom. k M. 11. 



224 



ofyBvcaL 

hLBEL-^catUinuecL 

Blasphemoufl. (M.) 

Com. Law. ; and by statate, 
see Obeenrations. 

Not triable at Quarter Ses- 
sions. 

6 & 6 Vic. c 38, s. I. 



FUVISHMBXT. 

Fine or imprisonment, or 
both. See9&10 Wm.IILa32, 
s. 1 ; and R v. CariiU, 3 R & 
Aid. 161 ; R. V. WaddingUm, 1 E 
& 0. 26 j see also atUe, p. 216. 



(38) 2 Stark, on Slan. 2 ed. 51. See 
2(Jamp. 511, where Lord Ellenborough 
held, that the declarations of specta- 
tors while looking on a libellous pic- 
ture, were evidence to show that the 
figures were meant to portray particu- 
lar individuals. 

^(39) Bourke v. Warren, 2 0. & P. 

(40) Lord Mansfield, in AlfM>n*» 
cote, 5 Burr. 2686. 

(«) Painit case, 5 Mod. 165, 167 ; 
the taking of a copy of a libel is not 



the grounds of their belief can be inquired into on cross-examination ; but 
a witness may not derive his conclusion from the terms of another lioel, wiA 
the publication of which the defendant is not connected (^), If the libel c(«* 
tains blanks, a jury ouffht to acquit the defendant, unless they are satisfied 
that these blanks are fiUed up in the indictment, according to the sense and 
meaning of the writer (^). jPublication by serwints or <Ment of d^endant—bp 
newepapert — by admistion.'] — Ab the mere writing of a defamatory libel, whicn 
tiie party confines to his own doeet, and neither circulates nor reads to o^ers, is 
not punishaUe, proof of publication is necessary (*^) ; and all who are concerned 
in publishing a libel are equally guilty of a nusdemeanor (^). It has evea 
been held that a man who acts as servant to the printer of a libel, and claps 
down the press, is punishable, though it did not appear that he clearly knew 
the import of the libel, or that he was conscious that he was doing anything 
wrong (^). A count, chara^ing the defendant with having composed, printed, 
and published a libel, will be maintained by proof that be composed and pubr 
lisheid it (**) ; or even that he only published it (**) ; or that he procured another 
person to do so. Evidence, therefore, of the libel being purchased in a book- 



an offence, unless the person taking 
the copy publishes it. Com. Dig. 
libel (B. 2). 

^«) Bac. Ab. Libel (B.) ; 1 Bnai. 

(«) Clark's case, IBBTDAvd, 304. See 
a qwere, 1 Buss. 233 ; and Pattesoo, 
J. s dicttm, in Day y. Bream, 2 Mood. 
k Bob. 54 ; post, p. 238, (88). • 

(*♦) R, V. Williams, 2 Camp. 64^, 
See Lovett's case, post (60). 

(") R, V. Sunt, 2 Camp. 583. 
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SVIDSKCB. OfiBSRVATlOKS. 

See the evidence, at p. 217, See note, at p. 218, n., ante; 
ante. Rose. Or, JEh, 2 593 ; and aa to the indictment, etc^ 
Arch, 12 ed. 614, 615. p. 220, n., ante, A criminal in^ 

Free of In^ct Arch, Id, formation will be granted for the 
MaU, C, L, 431. offence of publishing a blasphe- 

mous libel (a) ; or an invective 
npon the established religion of 
the conntry(&). It is immaterial whether the publication be oral or 
written (c). At common law, all blasphemies against God, ezposiiur 
any part of tiie Holy Scriptures to contempt or ridicule, and afl 
malicious revilings in contempt of the established religion, are 
indictable ofienees (cQl So also may impostors in religion be indicted, 
such aa falsely pretend extraordinary missions from God, or 
terrify or abuse the people with false denunciations of judgment («). 
But, uiough to write against Christianity in general is an offence at 
common law, this does not include <]Usputes among learned men Upon 
parfdcular controverted points (/). In reference to how far rational 
and dispassionate discussion is allowable, it has been said, ''that a 
malicious and mischievous intention is in such case the broad 
boundary between right and wron^ which intention maybe mani- 
fested by " a display of offensive levity^ or from contumelious and 
abusive expressions applied to sacred persons or subjects ^ (g). There 

(a) R, v. CarliU, SB. & Aid. 164. it) 1 Bast, P. C. 8. 

ih) R, T. Curl, 2 Str. 789 ; i2. v (/) R, v. WoolHon, Fitagib. 66 ; 

Waddington, 1 B. & C. 26. 2 Str. 884. 

(c) 2 StariE. on Slan. 141. {g) 2 Stark, on Slan. 2 ed. 147. See 



1^) 



) 1 RosB. 802^ 812. R, v. Waddington, anU, 

idler's sho^, or at a newnpaper-offioe, or at the sh<^ of a newsvender,-q/' a mt- 
vant there, in the course of business, will maintain a count, chaiiging the master 
with having published it The sale of each copj of a libel is a distinct 
pablication, and a fresh offence ; and a conviction or acquittal on an indict- 
ment for publishing one copy, will be no bar to an indictment for publishing 
another copy (^7). It is said by Mr. Justice Fortesque, to have been ruled 
that the finding of a libel on a bookseller's shelf, is a publication of it by the 
bookseller (^). A delivery of a newspaper to the officer of the Stamp-office, 
according to the provisions of a statute, has been held a publication, for the 
officer had an opportunity of reading the libel(*»). Printing alibel wHJlpriniAfa^ 
be understood to be a puUishing, for it must be delivered to the compositor and 
other subordinate wonanen (^). If a letter oontainii^ a libel have the post- 
mark upon it, that is prima facie evidence of its having been published 
Proof of the libel being in the handwriting of the defendant affords a strong 
presumption that he published it C). In criminal cases proofis of publication 
to the party libelled only will support an indictment or informatioD, although it 
is not sufficient to support an action (^) ; but the publication must, in such 
case, be alleged to nave been with mtent to provoke the prosecutor to a 
breach of the peace, and not with intent to injure nim in his profession, etc. (^). 

(«) 4 Bac. Abr. Libel (B. 2) ; («») Per Cur. Baldwin v. Elphin^ 

1 Hawk. c. 78, s. 10; R. v. Almon, ttone, 2 W. Bl. 1038. 

6 Burr. 2686. Although it be proved (»») Warren v. Warren, 1 C. M. & R. 

the master was not privy to it, see 860 ; 4 Tyr. «50; Shjpley v. Torf* 



pott,^. 227. n. . hunter, 7 0. k 680. See ante, 

m CariiUt case, 1 Chitty, 461. p. 220. n. 

f«) Dodd*s case, 2 Sess. Ca. 88; («) Beards ease, 1 Ld. Raym. 417. 

>itf8 r ■ ~ ~ 



Holf 8 Law of libel, 2 ed. 282. («*) 1 Hawk. c. 78, s. 11 ; 1 Russ. 

Amphlites case, 4 B. & C. 85. 285 ; Wegener's case, 2 Stark. 245. 
See also Cook v. Wwrd, 6 Bing. 408. {^). Wegener's case, supra. 
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FTTHISHHSHT. 



The reading of a libel in the presence of another, without knowing it to be 
a libel, with or without malice, does not amount to a publication (^^) ; but if 
a person who has either read a libel himself, or heard it read by another, after- 
wards maliciously reads or repeats any part of it to another, he is guflty 
of an unlawful publication of it (^). Distributing the libel gratis, or sending 
it and having it delivered to another person is a publication (^7). In the 
case of printed documents, any one of the impressions may be received 
in evidence, — for when they are printed they all become originals, and 
the manuscript is discharged (^). In order to show that the defendant 
had caused a Hbel to be inserted in a newspaper, a reporter to the paper 
was called, who proved that he had given a written statement to the editor, 
the contents of which had been communicated by the defenckint for the pu^ 
pose of publication ; and that the newspaper produced was exactly the same, 
with the exception of one or two slight alterations not affecting the sense ; it 
was held, that what the report publuhed might be considered as published by 
the defendant, but that the newspaper could not be read in evidence, vdthout 
producing the written statement delivered by the reporter to the editor (^'). If 
the manuscript of a libel be in the handwriting of the defendant, and it be also 
proved to have been printed and published, this is evidence to go to the jury 
that it was published by the defendant,^ although there be no other evidence of 
a publication by him By servants or agents of d^endant.} — Where the 

(ss) 4 Bac. Abr. 468 ; Holt's L. of 1 Hawk. c. 73, s. 11. If a Ubel be 
L. 2 ed. 282. Showing, on request, a stolen this is no publication. Hob. 62. 
UbeUojw caricature is not a ground for ($s) Watson's case, 2 Stark, on 

<«) 1 Hawk. c. 78, ». 10 ; a mere ^ ^ ^ „ « ^ 

having is no act, R, v. Hosenstein, (^) Adams v. Kelley, Ky. & Mood. 

2 C. & P. 414. 157. 

{») Bao. Abr. libel (B. 2) ; (W) LoveU's c«j«, 9 C. & P. 462. 
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1CVTDENCV. 

rions statutes (h) 




OBSERVATIONS. 

this offence, but these are coinn- 



only, aud haven been held not to affect the common law 
) (i). Bv the 9 & 10 Wm. IIL c 32, if an^ person educated in, 
ing made profession of the Christian religion, shall hj writing, 
ig, teaching, or advisedly speaking, deny the Christian reh- 
> be true, or the Holy Satiptures to be of Divine authority, he 
upon the first offence, be rendered incapable to hold any place 
ce or trust; and for the second, be rendered incapabk of 
Dg any action, being guardian, executor, legatee, or purchaser 
is, and shall suffer three years' imprisonment without bail 
y section 3, the delinquent publicly renouncing his error in 
JJourt, within four months after the first offence, is to be 
rged for that once from all disabilities. By section 2, no 
ution bv virtue of the Act can be had, unless information for 
rords shall be given upon oath before a Justice within four 
md the prosecution be within three months of such informa- 
So much of this statute, and of Wm. III. c. 18, s. 17, as 
I to. persons denying the doctrine of the Trinity, was repealed 
53 Geo. IIL c 160. The cases on this subject, not previously 
d to, are enumerated in note {k), 

Ed. VI. c. 1 ; 1 Eli£. o. 2; (k) It, v. Atwoad, Cro. Jao. 421; 
c. 12 ; 8 Jao. I. c. 21, s. 9 ; M, v. Taylor, Vent. 293 ; R. v. CUn- 
Wm. in. 0. 32 ; 53 Geo. III. don, Sir. 789 ; R. Hale, Str. 416 ; 



. V. WilliaTM, by Lohi Ken- Annett, 2 Bum. E. L. 781; R, v. 
)lt. on lib. 66; R, v. Carlile, Wilkes, 2 Stark, on Slan. 141 ; R, v. 
2. V. Waddington, ante, Eaton, Id. 142 ; R. v. Taylor,Id, 148. 



s bonglit in a shop of a commdb known bookseller, and the title im- 
ts being printed by him, this was held sufficient prima facie evidence of 
lation by him ; and the Court refused a new trial, moved for on the 
that the libel had been sent to the defendant's shop, and sold there by 
without his knowledge, privity, or approbation {^^). So, it has been 
hat the proprietor of a newspaper is answerable civilly, as well as 
ly, for the acts of his servants or agents in misconducting the paper {^), 

now 6 & 7 Vic. c. 96, s. 7, which allows evidence to rebut a prtnUi 
ise of publication by an agent. Although the authority of servants 

in the ordinary course of tneir employments will be implied, yet the 
y of any other agent must be strictly proved. Where it appeared that 

in question was in the handwriting of the defenr'ant's daughter, who 
illy employed by him to write his letters of busineas ; but there was 
nee that the defendant had authorised her to write this particular docu- 
b was held to be no evidence of publication against him And 
{umption of authority may be rebutted by evidence, that the libel was 
itrary to defendant's orders, or clandestinely, or that some deceit or 
was practised upon him, or that he was absent under circumstances 
ntirely negative any presumption of privity or connivance (^). Where 
r is confined in prison, to wmch his servants have no access, and they 
i libel without his privity, th» publication shall not be imputed to him(*^). 

ilmon*t case, 6 Burr. 2689; A lmon*s case, ante, the Court BsAd the 

post. (64), (66). presumption of authority by the ser-, 

^aUer't case, 8 Esp. 21. See vant to sell, might be rebutted by 

eh's case, 1 Mood. & M. 488 ; contrary evidence. 



R, V. Sline, Dig. C. L. 88; R, v. 



.. V. Siddon, 1 C. & J. 220 ; 
yue, 2 Sess. Ca. 83. 
larding v. Greening, 1 B. 



Libels, 18. See also Salmon's case, 
B. B. H. T., 1777 ; 1 Hawk. o. 78, 
8. 10, n., 7 ed. 



f«) Woo^aU^s case, Essay on 



aride on Sim. 2 ed. 34 ; in 
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LI BEL — continued. 

On the administration of jnis- Fine or imprisonment) orboih. 
tice. (M.) 

Ck>M. Law. 

Not triable at Quarter Seesiona, 
6 & 6 Vic Q. 38, s, X, 



By netetpapert.y— la the case of libels contained in newspapers, statutory 
provisionB are made to facilitate the proof of publication {^). Bj the 6 & 7 
Wm. IV. c. 76, ss. 6, 7, 8, before any newspaper is published, a declara- 
tion in writing must be delivered at the Stamp-office, signed by the printer 
or publisher and proprietors of such dbwspaper, or two of them, exclnaTe 
of the printer and publisher, if they exceed two ; setting forth the title of 
the newspaper, and of the house or building where it is intended to be 
published, and also the addition and place of abode of the printer, publisher, 
and proprietors. And it is provided that *' in all proceedings, civil and crimi- 
nal, and upon every occasion whatsoever," a certified copy, upon proof of the 
handwiiting of the party signing such certificate, but without proof of bis 
hol<^h^ the office in respect of which he signs, shaJl '* be admitted as conclu- 
sive evidence of the truth of all such matters as are required to be set forth 
in the declaration," and of its being duly made and signed according 
to the Act ; and if "a newspaper shall after wards be produced in evi- 
dence entitled in the same manner as the newspaper mentioned in such decla- 
ration," and wherein the name of the printer, and publisher, etc., is the same, 
or purport to be the same, it shall not be necessary to prove tiie purchase of 
the newspaper to which the proceedinp^ may relate, of the defendant, or at anv 
place occupied by the defendant, or his servants or workmen. By section 9, 
sei'vice of le^ process, either in civil or criminal suits, at the place of print- 
ing or publishing, mentioned in the declaration, shall be deemed sumdent 
service. By section 10, titles of newspapers, and names of printers and 
publishers are to be entered in a book at the Stamp-office, and persons shall 
nave liberty to inspect it. By this statute, therefore, the production of a 
oertified copy of the declaration made by the printer and publisher of the 
newspaper to the Stamp-office, together with a copy of the newspaper corre- 
spondii^ (^^) in title, and in the names of the printer and publishei's, will he 

(^) As to what is a newspaper printed upon such newspaper shall 

under the provisions of the Act, see be set forth in the same form of words 

the schedule to 6 & 7 Wm. IV. as is contauied in the declaration, or 

76. in any form of words varying there- 

(*^) By section 8 it is sufficient, from.'' This provision renders the 

whether "the title, name and place decih'ons under the former statute. 



WIDENCB. 



OBSftRVATIONS. 



i evidenoe, at p. 217, ante. 
. Cr, JSv. 2 ed. 696 ; Arch. 
I 609. 

Bc. of Indict Id. 670. 



See note at p. 218, n. anUt and 
as to the indictment, etc., p. 220, 
n., ante, A criminal information 
will be granted for a libel reflect- 
ing on the administration of 
justice (a) ; and for libels reflect- 
3n magistrates in the execution of their duties (6) ; and for 
cations having a tendency improperly to influence the puUic 
, and particuEirly the jury, in relation to any trial (o). ^blio- 
B reflecting upon and calumniating the administration of just- 
re -without doubt of a libellous nature, the obvious tendency 
; to weaken the administration of justice (cQ. The propriety of 
diet, or the decisions of a Judge, may however be aiscussed, if 
with candour and decency (<). See Observations, poet, p. 231. 

(c) R, y. Jof^e, 4 T. B. 285: R. 
T. Fleet, 1 B. & Aid. 879. See It, 
Wright, 8 T. R. 298. 



R. V. Watson, 2 T. R. 199; 
White, 1 Camp. 369. 
ft, V. WaU, 1 WiUg, 22. But 
formation has been refused for 
^ a magistrate a liar and charg- 
im with particular misconduct 
office, there being no intent to 
ce a breach of the peace, ex- 
Chapman, 4 Ad. k Ell. 778. 



(d) Vin. Abr. Contempt (A). 44 ; 
Pool y. Sacheverel, 1720 ; WaUon*e 
ease, ante, 

(e) Whit/s case, anU, 



ent eyidence of publication (^). The former statute was holden to apply 
>tion8 for orinunal informations (^). A newspaper may be giyen in 
ice, though it is not one of the copies published, and though it be 
a^ed (^^). By admission.] — An admission of the signature to a libel is 
mission of its nayin^ been published in a particular county Where 
less who produced tne libel, stated that the defendant had admitted to 
lat he was the author of it, errors of the press and some small yariances 
zcepted ; the libel was allowed to be read, and Pratt, C. J., ssdd that he 
put it to the defendant to proye the material yariances (J^). An admis- 
• being the publisher of a periodical work cannot be extended beyond 
tte of such admission (^), Malice — intent.}— Thei law will presume a 
ous intention in the case of an obyious libel ; it is unnecessary, therefore, 
1 a case to giye any extrinsic eyidence from which it may be inferred ; 
person who publishes what is calumnious concerning the character ox 
sr, must be presumed to have intended to do that which the publication 
dssarily and obyiously intended to effect, imless he can show the con- 
^*), A publication, which is primA fade justifiable, may howeyer 
e an offence from its being false and maliciousj in which case the presump- 
f justification must be r^utted by eyidence ; as in the case of senranv 
!t«rs, or confidential advice, or communications to persons who ask it, or 



0. III. c. 78, unimportant, — 
rhere the affidavit and news- 
yary in the place of residence 
party, Murray y. SofUer, cited 
414 ; or in uie name of the 
g-place, Frhncey*s case, 2 Ad. 
9 ; it is insufficient. 
Under 88 Geo. III. o. 78, 
\ y. Fletcher, 9 B. & C. 882 ; 
Hunt, 81 St. Tr. 875. 
Donnison*s case, 4 B. & Ad. 
^raneejfs com, ante. 



(W) Pearc^s case, Peake, 75. 

Case of the Seven Bishops, 12 
St. Tr. 188. 

(W) HaWs case, 1 Str. 416. 

M'Leod y. Wakley, 8 C. & P. 

(y*) Harvey's case, 2 B. & C. 267 ; 
Burdetfs case, 4 B. & Aid. 95 ; R. v. 
Creevy, 1 M. & S. 273. 282 ; R. y. L(I. 
Abingdon, 1 Esp. 226. 
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OFFEVC& FUKI8HMJEMT. 

IJBEL—corUinued. 

Slanderous words to a magi- Fine or imprisonment, or botL 
strate. (M.) 

Cox. Law. 



Publishing, or threatening to 
publish, or proposing to abstain 
crom publishing wim intent to 
extort money, or with intent to 
induce a person to confer or pro- 
cure appointment. 

6 & 7 Vic. c. 96, s. 3. 

Not triable at Quarter Sessions. 
5 & 6 Vic c. 38, s. 1. 



Imprisonment for not more 
than THEBK years, with or with- 
out hard labour. 



Knowingly and maliciously Imprisonment not exceeding 

publishing a de£unatorylibeL(M.) two years, <md such fine as the 

6 & 7 Vic. c. 96, s. 4. Court shall think fit ; no hard 

Not triable at Quarter Sessions, labour. 
5 & 6 Vic c 38, s. 1. 



have a right to expect it, Inalioe, in fact, must be proved On an action for a 
libel in a weekly paper, evidence was allowed of the sale of other copies of the 
same libel, for the purpose of showingthat they were sold deliberately, and vended 
in regular transmission for public perusal ify ; and in another case, svbfeqtu^ 
publications by the defendant were tendered to show gw> animo the defendant 
published the libel in question, and Lord EUenborough said, no doubt they 



m Per Bayley, J., Bromage v. 
Prouer, 4 B. & 0. 26d. See M^Pher- 
ion V. Danidi, 10 B. & C. 272; 
Wright V. Woodgate, Tyr. k G. 16, 
Parke, B.'s, judgment. See pott p. 
233, n. 

(W) PlunkeU V. CobbeU, 5 Esp. 136. 



See Harwell v. AdHnt, 1 Man. k Gran. 
807; or other libels. It v. Pearce^ 
Peake^ 76,.provided they expressly re- 
fer to the subject of the libel set out 
in the indictment, Finnertyy, Tipper, 
2 Gamp. 72. 



291 



XVTDEKCB. OBSXRTATIOyS. 

Prove that while the ma^i- See note ^t p. 218, ante, and aa 
strate was acting in his office to the indictment, etc., p. 220, n., 
the words laid in some one of ante. As to the granting a cri- 
the counts of the indictment minal information, see Obeerva- 
were addressed to him hj the tions, ante, p. 229 ; and as to the 
defendant. Arch, C, L, 12 ed. proof of the words. Observations, 
672. p. 229 anU, It has been holden 

' IVec of Indict Id, 671. an indictable offence, to say of a 

Justice of the peace, when in the 
execution of his office, " You are 
a rogue and a liar" (6) ; but no indictment will lie for contemptuous 
wortb spoken either H>f or to inferior magistrates, unless they are at 
the time in the actual execution of their duty, or at least unless the 
words actuallj affect them in their office (c). When reflecting words 
are spoken of the Judges of the superior Courts at Westminster, the 
ker is indictable both at common law, and under the statutes of 
~ ItMn MagncUtmf whether the woids relate to their office or 
not (d), 

{a) Acting as such is sufficient, (e) 1 Hawk. c. 21, s. 13. See 22. v. 
Berryman v. Wise, 4 T. R. 866 ; Wdtje, 2 Camp. 142. 
It v. Gordon, 1 Leach, 581. {d) 1 Hawk. o. 21, s. 7, et teg, ; 

{b) JR, V. Hevel, 1 Str. 420. Stark, on Slan. 588. ' 



In an indictment for proposing, 
etc, the intent must be proved. 
Arch, 12 ed. 693. 

Prec. of Indict Id, 699, 



Evidence as above. The scien- 
ter must be proved ; if not, de- 
fendant may be found guilty of 
the offence under sec. 5 ; andj90«f,. 
i p. 232. ^ 

Prec. of Indict Arch. 12 ed. 
695. 



wonld be admissible in the case of an indictment (^). So where the defendant 
in an action against him as the editor of a monthly publication, had from 
month to month published articles alluding to the action, and attacking the 
plaintiff; these were admitted to show quo animo the libel was published, and 
that it was published concerning the plamtijBT {^^). For the same objects, either 
the prosecutor or defendant is entitled to have extracts read from different parts 
of the same paper or book which contains the libel, relating to the same sub- 
ject (^). But it is not competent to a defendant to prove that a paper similar 

(^) Stuart V. Lovel, 2 Stark. 93. (^») LmnbeH't case, 2 Gamp. 898. 

See M*Leod v. WahUy, ante. See Mustell v. MacguiHer, 1 Camp. 

(78) Chubby, WesUey,^ C. &P.436. 48, n.; Cook v. Hughts, R. & M. 

See R. V. Pearce, ante ; Finiierty v. 112. 
Tipper, ante. 
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OFFKNCK 

lIBEJj--c(mtinued, 

Maliciously pubUahing a de- 
famatory libeL 

6 & 7 Vic. c 96, 8. 5. 

Not triable at Quarter Sessions. 
5 & 6 Vic c 38, 8. 1. 



PUVIBHXSHT. 



Fine or imprisonment, or botiL 
Tbe imprisonment not to exceed 
ONB year ; no hard labour. 



On an individual, or public 
bodies. (M.) 



Fine, or imprisonment not ex-* 
ceding two years. 
6 & 7 Vic c. 96, s. 4. 



[Section 6 ow/y applies to jirivcUe and personal libels; R v. Dufff, 
2 Cox's Grim. Ca. 46.] 



to that for the publication of which he is prosecutod, waa published on a former 
occasion by other persons who have never been prosecuted for it (^). Where 
the intent was ktid to disparage and ii\jure the prosecutor in his profession of 
an attorney; it was held uiat proof of a pubUcation to the prosecutor only, did 
not iwftin^Ain the indictment, and that the intent ought to nave been averred to 
provoke the prosecutor to a breach of the peace (8^). The allegation of intent 
18 divisible (M). 

What a d^endant may thow.'] — As it is the maliciout intention which con- 
stitutes the offence, any evidence which negatives this may be given by the 
defendant {^) ; but he may not, if the malicious intent is admitted, show facts 
to prove that he was justified, or in excuse of his having published it (^). And 
where, on the trial of an information for libel, the prosecutor gave general 
proof of such transactions as were necessary to support the intrc^uctory part 
of his pleading ; it was held, that the defendant was not thereby authorized to 
give evidence of the particular history of those transactions, so as to bring into 
issue the truth or falsehood of the libel {^). Where a libel stated that there 
was a riot at C, and that a person fired a pistol at an assemblage of persons, 
and upon this imputed neglect of duty to the magistrates ; Patteson, J., held, 

(*®) JR. V. Holt, 5 t. R. 436. dictment or information. Rose. Cr. 

(") Wegener's case, 2 Stark. 245. Ev. 2 ed. 609. 

(82) See anU, p. 222, n. (") 6 Co. 125 b. ; JR. v. Burh, 

(83) It may perhaps be laid down as 7 T. R. 4; 1 Hawk. c. 73. s. 6; R. 
a rule, that the matters which might v. Burdett, "4 B. & Aid. 96 ; or even 
be given in evidence under the general in extenuation of punishment. Id. ; 
issue in an action, in order to disprove M. v. Hatpin, 9 B. k C. 65. See 
malice, are also admissible for the Doug. 387. 

same purpose on the trial of an in- R. v. Grant, 5 B. & Ad. 108- 
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ence as above. Malice 

inferred firom the general 
se. Arch, a L, 12 ed. 695. 

of Indict. Id, 695. 



the evidence, at p. 217, 
2<wc. Cr, Ev, 2 ed. 595 ; 
2 ed. 697. 

of Indict. Id, 694; 
. Z. 507 ; on an attomejr, 
^9 ; for hanging a man in 
Id. 700 ; for libel by a 
MaU. a L, 507. 



As to the definition of the 
word libel, and how a libel may- 
be expressed, see note, at p. 218, 
ante. As to vemu, p. 220, n., 
ante — indictment, p. 220, n., ante 
— proof of ptMicaiiony p. 224, n., 
ante — by servants or agents, 
p. 226, n., ante — by newspapers, 
p. 228, n., ante. As to proof of 
malice, p. 229, n., ante — what a 
nt may show, see note, infra; and as to the province of the 
' statute, p. 238, n., post. A criminal information will be 
for libels on the conduct of private individuals, if attended 
cumstances of aggravation (a) ; or on members of Parliament, 
secution of their duties in Parliament (6) ; or on persons high 
\ under Government, in the execution of their duties as a 
lx)dy (c). Where a criminal information is applied for, on 



) R. v. BenJUld, 2 Bur. 980 ; 
les, 1 Bong. 283 ; ^. y. ffas- 
387; Jt. V. Stai^, Andr. 
V. Kmnersley, 1 W. Bl. 294, 
; Holt on Lib. 224, n. See 
ad. 71, et 



(b) R, y. Hdswellf supra, 

(c) 2 Barnard, 138. 166 ; 2 Swanst. 
508 ; R, y. Williams, 6 B. & Aid. 696. 
See 7 Mod. 400 ; Loft. 148 ; 1 W. Bl. 
294, and note. 



ial of a criminal information for this libel, that the defendant's counsel, 
ew of showing that the libel did not exceed the bounds of free dis- 
»uld not go into eyidence to proye that there was in fact a riot, and 
>i8tol was fired at the people (M). On the principle referred to, a 
i may show, that he was an innocent agent in the publication ; as that 
rad one paper instead of another, or a letter without knowing its con- 
. It has been held, that a porter who in the course of his biisiness 
I paroels containing libellous handbills, was not liable in an action for 
le were shown to be ignorant of the contents of the parcels (^). Or 
libwoiroumstances toprovahis actual Intention and motiye not to haye 
lidoas; as that the supposed libel was written bond fide, with the yiew 
igating a fact in which the party is interested, proyided the limits 
r for making such an inquiry are not exceeded or for the purpose 
f a character to a servant ; or what is conceiyed to be a correct 
r of the credit and solyency of a tradesman ; or that it was a con- 
communication to othw persons jointly interested in the subject- 

R, y. BagleVt Andr. 229 j Fairman 
y. Ivssy 63. & Aid. 642; 1 D. & E. 
262. 

(»•) Edmoiidson y. Stephenson, 
B. N. P. 8; Weatherstone y. Haw- 
kins, 1 T. R 110; 4 Bur. 24, 26; 
3 Bos. k Pul. 687; Paltison y. Jones, 
8.B. & C. 678; Child y. Affitck, 
9 B. & C. 403. 
(W) Bui. N. P. 8. 

X 2 



igslock's case, 6 0. & P. 184. 

pham's ease, 4 T. B. 127, 128 ; 
ise, Fitzg. 47; Lord Abifig' 
e, 1 Esp. 226. 

rPatteson, J., Day v. Bream, 
k B. 54. 

lany r, Jones, 4 Esp. 191 ; 
y. VFesaaie, Mood, k Ma]lk. 
TVfn T. Croom, 2 Btark. 297 ; 
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matter (^) ; or for the jpvmg of friendly advioe (**) ; or that it was a repn- 
aentation made hofid file to a public ofl&oer, respecting the conduct of the 
plaintiff, or person acting under him ; or that it was shown to the plaintiff 
with a honijide intention of giving him an opportunity of making an ezplaaa* 
tion, or with a friendly intention to enable mm to exculpate himself, or aeek 
his legal remedy ('^) ; or that the libel was an advertisement for the disooTcry 
of the plaintiff, an absconding debtor, publidied at the request of a party irbo 
had sued out a capiat for the purpose of enabling the ahoiff to take him 
But an unnecessary publicitv will render communications of the nature of tiie 
preceding libellous Tlie defendant may show an abacduto justificatioii, 
recognizM by law. under the circumstances ; as that the alleged lioel was con- 
tained in a petition presented honA fd% to the king for the redres of 
grievances i^) ; or to Parliament, and published to its members only ; or in 
articles of the peace exhibited to a magistrato, or in any other proceedmg in a 
regular course of justice i^^) ; or was spoken bv a member m hu place in 
Parliament 0) ; or by counsel in discharge of his duty, and in mattors relatiDg 
to the issue (*) ; or that it is a fair report of proceedings in a Court of justice ('), 

(W) JIf 'Doiwraf V. C/aruiff€, 1 Camp. (••) 1 Hawk. o. 78, s. 8; £ai» v. 

267. r ^iw^, 1 Saund. 181. 

1, Ia • ' ^^^^^ ^' ffawHnt, 2 Mood. (loo) i Hawk. o. 78, s. 8. See Fair. 

• ]?; I. D'jx 1 , . T, many, Ivtt, ante; JL t. Lee, 6Bro. 

inP w*^* y^P^ffold, 1 M(X)d. & R. 128; M'Grtaor v. Thvaitee, 8 B. &C. 

198; Woodward v. Lander, 6 C. & P. 24 ; 5 D. & B. 447. 

(M) Bui. N. P. 8; 8 Stark, on Slan. . ^- c. 8; 1 W. & M. 

2 ed. 249 ; M*Dougal v. Claridge, ^' ^' ^ 

afUe, (f ) Hodgson v. Scarlett, 1 B. & AU. 



(M) Lay y. Lawion, 4 A. & E. 795. 



, Knufhti case, Bac. Abr. Libel (3) SeeLewis v. Walter 4 B. k Aid. 

(A. 2). See atUe, p, 280, n. (75). 605; Chahnersv. Payne, 2 C. M. &B. 

(») Case of the Seven Bishops, 156. 
12 St. Tr. 183. 
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f an individual, and the libel charges a particular offence, 
LTt always require the prosecutor to deny the charge upon 
Tore they will grant the information (d) ; but not if the charge 
:al, or be against a public bod^ of men (e). An indictment 

will lie wherever an action will lie, without laying special 
(/) ; it will lie therefore for writing or publishing anything 
lakes a man ridiculous or contemptible (^). No man has a 

render the person or abilities of another ridiculous ; not 
publications, but if the peace and welfare of individuals or of 
)e interrupted, or even exposed by figures or types, the act by 
of England is a libel (A). Thus an information for a libel was 
against a party who published an article in a review insinu- 
at an admiral wanted courage and veracity, and tending to 

to be believed that he was of a conceited, obstinate, and 

V. MUet, 1 Doug. 283. TkorUy v. Lord Kerry, 4 Taont. 864 ; 

. Williams, 6 B. & Aid. 695. ^t^Z- *: 

' To publish a ludicrous story in a news- 

aiUe, p. 220, n. p^™ of an individual is libellous, 

y. TUney, 8 Salk. 225, although he may have told it himself, 

J., " Scandalous matter Cook v. Ward, 6 Bing. 409. As to 

essary to make a libel ; it is ridicule in criticisms on an author, see 

the defendant induces an ill Lord Ellenborough's remarks in Carr 

» be had of the plaintiff, or v. Hood, 1 Camp. 856. 

him contemptible and ridi- (A) Per Lord Ellenborou^h, CcHh 

3ee also, per Mansfield,C. J.> hettt cote, Holt on Lib. 114, 2 ed. 

mber of Parliament cannot vublith his speech without being amenable 
ler person {*) ; and it has oeen held b^ the Court of Queen's Bench, 
no defence in law to an action for publishing a libel, that the defama- 
er is part cf a document which was by order of the House of Com- 

before the House, and thereupon became part of the proceeding of 
e, and which was afterwards, by orders of the House, prii^ted and 

by the defendants; and that the House of Commons heretofore 
declared, and adjudged, " that the power of publishing such of its 
otes, and proceedings, as it shall deem necessary or conducive to the 
sieets, is an essential incident to the constitutional functions of Par- 
nore especially to the Commons' House of Parliament, as the reprei- 
portion of it " (^). Nor is it lawful, under pretence of publishing a 
»-uttor or circulate matter oS a scandalous, blasphemous, indecent, or 
y nature (^) ; and in the publication of evidence given on a trial, the 
tself, and not tiie result of evidence, should be given (^^. How fisur the 
n of the proceedings of a Court of justice, correctly given, containing 
m the character of an individual, and published by a third person 
cted with the proceedings, and without any justification for the act, 
lly punishable, does not appear to be satisfactorily settled {^) ; but it 
hat the publication of preliminary proceedings before magistrate^ 
rly if ex parte) cannot be justified (») ; or on a coroner's inquest ; 

\ Creevey, 1 M. & S. 273; Clement, 3 B. & Al. 702; Lewis v. 

d AbtTigdon, 1 Bsp. 226. Walter, ante; Duncan v. Tkwaites, 

hdale V. Hansard, 9 A. & E. 1 ; 8 B. & C. 683 ; Flint v. Pike, 4 B. & C. 

I. 1. 476, 481 ; Itoberts v. Brown, 10 Bing. 

iUs casei 8 B. & Aid. 167 ; 523. 

fss V. No&s, 7 East, 604; v. Fleet, 1 B. & Aid. 879.. 

ise, 2 Camp. 568 ; Lewis t. See Wrights case, ante. 



OPFEMOB. 
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or before a corporation oommiflsioner (*^). Fair criticismB, though ■harp, and 
though the cntio employ ridicule, however poignant^ and even attack the 
author to far as he has mixed himself up in his book, are allowable (^). 60 a 

(") Charlton v. Watton, 6 C. & P. Carr v. Hood, Id. 866; 8tuaH 
885. LoveU, 2 Stark. B. 93; M*Leod 

(la) Tahart v. Tipper, 1 C^mp. 862 ; Wakley, 8 C. & P. 811. 
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%ry disposition {%). So also af;ainflt the printer of a newa- 
6r a ludicrous paragraph, giving an account of the Earl of 
uxie's marriage with an actress inDublin, and of his appearing 
r in the bozea with jewels, etc., (k). But it is said, that where 
no imputation on the moral character ; no words of ridicule 
tmpt ; and nothing which can affect the partes reception in 
B no Ubel (Q. To publish of a man that which imputes to 
commission of a crime punishable by law (m) ; or that which 
ve the effect of excluding him from society, as to char^ him 
kving an infectious disease (n) ; or that which may mipair 
his trade and liyelihood, as^to call a tradesman a bankrupt, 
yer, a knave, — or the like (o) ; it is a libel. To publish of a 
mariner and shij>-owner tnat his vessel is unseaworthy, and 
1 sold for a convict ship, is a libel on him in the way of his 
i{p); or to publish of a stage-coachman, that he had been 
f gross misconduct, and insulted two females in a barefaced 
( ^) ; or to charee a person with a groetf want of feeling or 
m (r) ; or to puolish of a Protestant archbishop, that he 
ed to convert Catholic priests by offers of money and pre- 
(9) ; or of a landlord tnat he colluded with his insolvent 
n putting in a distress to defraud his creditors (t) ; has been 
libellous. Though fair criticisms on books and pictures are 
le {u), yet if the critic travels frx>m the work to attack the 
1 character, it is libellous (x). Exaggerated accounts of a 
ion cannot be published with impunity, although a narration 
;ircumstaDces as they reallv occurred might }^ justified (y). 
ctment may be maintained for words written^ for which an 
)uld not be maintained if they were only spoken (z) ; as to 
*lleU*s one, Holt on Lib. (0) An action will lie as supra, for 
(n.) words spoken to this effect. Finch, 

iuersUr^s case, 1 W. Bl. 294. ^^fl Q^'m^J^S^i^^ ^' Bl 

V. Jermyn, 1 Fnce, 11. g Stark. R. 246, 297; 4 Esp, 191 ; 

action will lie (without lay- 8 B. & P. 872 ; 8 Bing. 184 ; oB. & C. 

J damage) for vords tpoken 160; 1 C. & J. 148 ; 2 Ad. & B. 2 ; 

ne effect; and hence an in- 5 M. & N. 249. 

will lie, see ante, p. 218, n. {p) Ingram y.Lawson, 8 Soott, 471. 

r. Action on the case for («) Clement v, ChivU, 9 B. & C. 172. 

n, (D. 1, 10.) (F. 1, 7—12. (?) Weaver v. Lloyd, 2 B. & C, 678; 

I see 8 Wils. 186; 2 W. Bl. 4 D. k R. 230. 

Cowp. 275 ; 2 Wils. 800; (,) TabariY. Tipper, 1 Camp. 862. 

H ; 6 East, 468 ; 9 Id. 93 ; h) Haire v. Wihon, 9 B. & C. 643. 

)p. 886 ; 4Prioe, 46; 7 Taunt. U) See afUe, p. 236, n. 

{x) Tabart v. Tipper, 1 Camp. 862 ; 

action will lie as tupra, for Carr v. ffood, Id. 366; Stvurt v. 

>ken to this effect. Com. JSovell, 2 Stark. K. 93. 

Kpra (D. 28, 29); (F. 11, 19); (y) Weaver v. Lloyd, Per Cur. 

; but not for haring had, 2 B. & C. 679. 

13. («) ArUe, p. 218, n. 

Lent in a newspaper on a place of public entertainment is no libel ; or 
ion of general interest presented to Parliament, and published 0'). So 
not libellous fairly and honestly to criticise a painting publicly ex- 

nne Afiderton, 8 Bing. 88. (^*) Thompson v. Shackell, 1 Mood. 
& M. 187. 



IdlBEL—eoniinu^d. 



LODGERS— Stealing by.— (See title Larceny, ante, p. 202.) 



MACHINERY— and goods in, destroying or injuring. — (Se 
Malicious Ikjubies, poet, p. 240). 



As to the pnmTKX qf the /itry.]— By 32 Geo. IIT. c. 60 (Mr. Fox's 
reciting that doubts nad arisen whether on the trial of an indictmeo 
information, for the making or publishing of a libel, where an issue or i 
are joined between the King and the defendant or defendants, on the pi 
not guilty pleaded, it be competent to the jury empanelled to try the san 
give tiieir verdict upon the wnole matter in issue, — ^it is by sect. 1, declaret 
enacted, that on every such trial the jury sworn to try the issue may | 
general verdict of not guilty upon the whole matter put in issue upon 
mdictment or information ; and shall not be required or directed by the 
or Judge before whom such indictment or information shall be tried, t 
the defendant or defendants guilty merely on the proof of the publioati 
such defendant or defendants of the paper chaz^ged to be a libel, and < 
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vtXDt, or publish of another, that he is a scoundrel (a), or 
f>\ — it is a libel; although if this were merely spoken, it 
Kiot be actionable -without special damage (o). So also to 
f a party that he is a swindler, or a hypocrite, or that a 
^ bas been guilty of fornication ; or that a man is an itchy old 
^ the like, — is libellous and indictable (d). A writing reflecting 
> memory of a deceased person may be indicted for, if it be 
i to have been published with a design to bring scandad or 
[ipt on the family of the deceased, or to induce them to break 
)aoe (f). Writings reflecting upon bodies of men, though no 
liar mdividual is pointed out^ are indictable (/) ; as for a libel 
)WBpaper reflecting on the clergy of a particular diocese, and 
Ily upon the Church of England, though no individual was 
Q). So a publication, that " unarmed and unresisting men 
ten inhumamy cut down by the dragoons," is a libel on the 
troops, though no particular dragoons or troops were defined 
). A libel upon a foreigner is indictable (t). An alien may, 
in an action for a libel published in this country, though he 
sver been in this country, (k). The defendant may allege 
ove the truth of the libel. 6 & 7 Vic. c 96, s. 6. I*rec. of 
id Beplication, Ar<^. 12 ed. 698. 

intan t. Stuart, 1 T. R. 7i8. (/) See unU, p. 282, n. 

I Bl'^raT' ^ ®* ^' (^) ^- ^- W^awtw, 5 B. & Aid. 695. 

**2 Wils * 404 • 1 T R 748 * ^' ^'^^^^^t ^ B. & Aid. 814. 

V; Holt's Rep. 654 ;'4Taunt.* (») See ObservoHom, ante, p.227,(/); 

e 1 B. & P. 831. and as to settang out the libel, and 

T. Topham, 4 T. R. 126 ; translation, anU, p. 221, n. (18). 

25, a. {i) Puawi v. Lawwn, 8 Soott, 182. 



ribed to the same id such indictment or information. By sect. 2, it is 
that on every such trial, the Court or Judge before whom such indict- 
'nformation shall be tried shall, accoixiing to their or his discretion, 
r or his opinion or direction to the jury on the matter in issue between 
and the defendant or defendants, in uke manner as in other criminal cases. 
8, it \B provided, that nothing in the Act contained shall extend, or be 
i to extend, to prevent the jury from finding a special verdict, in their 
1, as in other criminal cases. And by sect. 4, in case the jury shall 
defendant or defendants guilty, it shall and may be lawful for the 
t or defendants to move an arrest of judgment, on such ground and in 
oner as by law he or they might nave done before the passing of 
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OFFENCE. PUNISHMENT. 

MAGISTRATE--(S©e title Orders.) 

Indictment or information Fine or imprisonment^orboth. 
against, for committing where 
he had no jurisdiction, or for 
oppression. (M.) 

Com. Law. 

(As to a Coroner, see Obser- 
vations, infra,) 



MAINTENANCE, (a). 



MALICIOUS mjUEIES^to Property, 
to Church or ChapeL ' 
Coal Mines. 
Crops of Com, etc. 
Ships. 

Stacks of Com, etc 



(See ^1^2^ Arson, ante, pp-S^^ 



TJnlawfally and maliciously 
" by the explosion of gunpowder, 
or other explosive substance," 
destroying; throwing down or 
damaging the whole or part of any 



Transportation for ldtk, or not 
less than FIFTEEN years ; or penal 
servitude for ufe, or not lefls 
than SIX, and not exceeding tbv 
years ; or imprisonment not ex- 



(a) Is an offence punishable at ooxnxnon law, with fine and imprisonment) and 
is forbidden by various statutes (*). It is defined as the unlawful taking is 
hand or upholding of quarrels or sides, to the disturbance or hmdranoe 
common right (') ; whether in regard to matters in suit, or not in legal ood* 
troversy (^). A bare promise to maintain another, is not in itself maintenance^ 
unless it oe in respect of the public manner in which, or the power of tbs 
person by whom, it is made (*). The mere giving of friendly advice as to what 
action it will be proper to bring, will not amount to maintenance (*) ; and any 



(1) 1 Hawk. c. 83, s. 1 ; 1 Edw. HI. 
St. 2, c. 14 ; 20 Edw. III. c. 4 ; IRich. 
n., c. 4 : 82 Hen. VIH.. c. 9, s. 8. 

(S) 1 Hawk. o. 83, s. 2. 



(S) Id. See SB. 5, 6. 7, as to what 
has been held to be MAnmHAKCI. 
(*) Id. s. 8. 
(») Id. s. 11. 
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the charge before the 
e, as stated in the in- 
—the warrant, com- 
uid imprisonment — 
roof of corrupt motive 
essary (a), any circum- 
rhich show this, or a 
motive (5), mav be 
i aggravation of the 
Rose. Cr. Ev, 2 ed. 752 ; 
d. 666. 

)f Indict Id. 665 ; 

6ia 



OBSERVATIOirS. 

^ It is a ^neral rule, that a pub- 
lic officer is indictable for misbe- 
haviour in his office (c). Hie 
usual mode of proceeding is 
criminal information (a) ; but 
this will not be granted, where 
the Magistrate appears to have 
acted from ignorance or mistake 
merely (e); nor against Justices 
acting in session, except in very 
flagrant cases (/). It is sufficient 
to state in the indictment, that 
he was such officer, without stat- 
ing his appointment (^). An in- 
lies also against a Coroner for refusing to take, or impro- 
ng, an inquisition on a dead body (A). So also an indict- 
been had where such officer teld tne jury that a verdict of 
md lunacrv were the same (t). So where he excluded some 
3rs, in order to find the deceased non compos (k), 

(«) R. T. Borron, 8 B. & Aid. 432 ; 
ex-part€ Fentiman, 2 Ad. & E. 127. 
(/) A V. Seqford, 1 W. Bl. 482. 
(a) It. T. ffoUond, 6 T. R. 607. 
(h) R. T. Scorey, 1 Leaoh, 48. 
(t) R. V. Waie/idd, 1 Stra. 68. 
(k) R. v. Stukeley, 12 Mod. 498. 



Saintbuty, 4 T. B. 451. 

WHltams, 8 Burr. 1817; 
\nd, 1 T. R. 692. 
. 6 Mod. 96. See 4 Bl. 

) which, see Arch. 12 ed. 



bhe house to be the No intent need be laid in the 
louse of A. B., as in the indictment, or proved (a). Some 
t; that the prisoner did, part of the nreehold must be 
ad abetted the destruo- destroyed. Vide 7 & 8 Geo. IV. 
e whole or part of the c. 30, s. 8 (a). 

(a) Arch. 12 ed. 415. 



rfuUy give mon^ to a poor man, to enable him to carry on his suit (<). 
9 may be justifled by a certain or even contingent ('J, or by a 
terest between or amonff the parties Where A. at the remiest 
led an action brought tor a sum of money in which B. claimed an 
on B. undertalring to indemnify him from the consequences of such 
lis was held not to be maintenance {^). So it may, imder^me circum- 

yk. o. 88, s. 86. (*) Id. s. 24; as in a way, com 

mon, etc. 

19, 20, 21; as in the case (») WUliarMon v. Stnlty, 6 Bing. 
ind cestui que trust. 299 
T 



242 



OFFSNCX. 



puinsHiaarx: 



MALICIOtrS INJURIES— cow*tnM«?. 
dwelHng-house, any person being oeeding 



therein (F.) 

9 & 10 Vic. c 25, BS. 1, 5, 11. 

Not triable at Quarter Sessions. 
Id.«. 15. 



THREE years, with or 
without hard labour, and with 
or without solitary confinement ; 
such confinement not exceeding 
ONE calendar month at any one 
time, nor three calendar months 
in any one year (s. 11), if a male 
under 18 years of age, may he 
whipped publicly or privately 
(s.9). 

16 & 17 Vic. c. 99, as. l&4. 



Blowing up buildings "with in- Same as svpra. 
tent to murder, or whereby the life 
of any person shall beendangered. 

9 & 10 Vic. c. 25, ss. 2, 5, 11. 

Not triable at Quarter Sessions. 

9 & 10 Via a 25, s. 15. 

[S. 3. Injuring person by explosive substances. S. 4. Attempt- 
ing to do bodily injury by sending, etc., explosive or other danceroiu 
substances, although no bodUy injury be effected, amounts to feloiiy 
and punishaUe as above.] 



Attempting to blow up build- 
ings or vessels, with inteoit to do 
diuoage to person or goods, etc. 
(F). 

9 & 10 Vic c 25, s. 6. 
Not triable at Quarter Sessions. 
9 & 10 Vic. c. 25, s. 15. 



Transportation for Form 
years ; or penal servitude for not 
less than six, or more than tkh 
years, or imprisonment not ex- 
ceeding TWO years ; whipping 
and solitary confinement » 
above. 



[S. 7. Attempting to set fire to buildings, to be punished as under 
8. 6. By s. 8, manufacturing, etc., explosive substances for the pinr- 
pose of committing offences, punishable by imprisonment not exceed- 
ing TWO years, with solitaiy confinement ana whipping^ as ahoTe.] 
Accessories. Vide Acoesioriea, and s. 10. 



stances, be justified between parties having the relation of master and mBrrwai l^*) ; 
or by reason of their kinship and affinity (}^). . The cases of exception indode 
also counsel and attorneys 0'). ' Champerty is wh^re the champertor agrees to 
carry on the suit at his own expense, .accompanied by a bargain to divide tin 
matter sued for between the parties (^'), and is a spe^es of maintenance. Bf 



(W) 1 Hawk. c. 88, ss. 81, 82; 
(») Id. s. 26. 

0*) Id. 31. But for deceitful 
practice in the maintenance of a 
client's cause, these are liable to be 
punished as for a misdemeanor. By 
Stat. West. 1, c. 29, if any serjeant, 
pleader, or other, do any manner of 
deceit or collusion in the Sling's Court, 



or consent to it, in deceit of the C<rart| 
or to beguile the Court or the paxty, 
he shall be imprisoned for a year and 

* (1^4 Bl. Com. 186; 1 Buss. 179; H 
may be either in real or perMMuI 
actions, and to maintain a defendant 
may be champerty, 1 Hawk, c 84, 
ss. 5 k 8. 



> 
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house by gunpowder, or other 

Soedve matter ; prove malice, 
wilfalness. Arck, 12 ed. 415. 
Brec. of Indict. 414. 



Same as mwra. Prove the 
intent ta mttrder by fact^ from 
which it may be inferred. Arch, 
12^ ed. 416. 

Free of Indict Id, 



Same as tu^a. 



statute this offence may be laid in any county at the fdeasore <^ the informer (^^). 
Modem oases have reoognised the unlawfulness of this offence (^^). Evthftikwry 
i» another species of maintenance, and is defined as an attempt to corrupt or 
influence, or instruct a jury, or to incline them to be more &vourable to the one 
^de or the other by money, promises, letters, threats, or persuasions, — ^whether 
the jurors |^ve any verdict or not, or whether the veroict given be true or 
fidse, — and is punisnable by fine and imprisonment Persuading or endea- 
Tourin^ to persuade a witness from attending to eive evidence, is analogous to 
this o^nce, and liable to the same punishment i^), 

(1*) 31 Ehz. c. 6. 1 Hawk. c. 85, ss. 1 & 7. Giving 

money a^ler the verdict savours of this 
offence; but paying a juror's trav^l^ig 
expenses does not, Id. s. 8. 



(W) attvtin V. Bagwell, 16 Vee, 139, 
where Sir W. Grant, M. R., declared 
an agreement void, as amounting to 
champerty. See also Stanley v. Jones, 
7 Bing. 369; 6 Moore & P. 193; Potts 
T. Sparrow, 9 C. & P. 749 ; WUliafns , 
T. Protheroe, 3 Y. & J. 129. 



m 1 Hawk. c. 21, s. 16; Lawley's 
€096, 2 Str. 904; 1 Buss. 184. 
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OFFENCE. 

MALICIOUS INJURIES— con 
Deatpoying (" cut, break, or 
destroy, or £mage with intent to 
destroy, or render useless, **) any 
"goods or ARTICLES of siik, 
woollen, linen, or cotton, or of 
any one or more of those mate- 
risJs mixed with each other, or 
any other material, or any frame- 
work, knitted piece, stocking, 
hose, or lace respectively, being 
in the loom or mime, or any ma- 
chine or engine, or on the rack 
or tenters, or in any stage, pro- 
cess, or progress of manu&cture." 
(F.) 

7 & 8 Geo. IV. c. 30, ss. 3, 27. 
Not triable at Quarter Sessions. 
5 & 6 Vic. c. 38, s. 1. 



FUKIBHMENT. 

inued. 

Transportation for life, « 
not less than fourteen yeai 
penal servitude for life, o 
less than four or more tiba; 
years ; or imprisonment foi 
term not exceeding fourj 
with or without hani labooi 
with or without solitary coi 
ment ; the latter qualifie< 
1 Vic. c. 90, s. 5, ante, p. 3 
if a male, to be once, twi< 
thrice publicly or pri^ 
whipped, in adoition to sua 
prisonment, if the Court 
think fit 

16 & 17 Vic c. 99, ss. 1 & 



Destroying ("cut, break, or 
destroy, or damage with intent 
to destroy, or render useless,") 
any "warp or shute of sifik, 
woollen, linen, or cotton, or of 
any one or more of those ma- 
terials mixed with each other, 
or mixed with any other mate- 
rial ; or any loom, frame, ma- 
chine, engine, rack, tackle, or 
implement, whether fixed or 
moveable, prepared for or em- 
ployed in carding, spinning, 
throwing, weaving, falling, 
shearing; or otherwise manu- 
&cturing or preparing any such 
goods or articles,'* as are men- 
tioned in last offence. (F.) 

7 & 8 Geo. IV. c. 30, ss. 3, 27. 

Not triable at Quarter Sea- 
sions. 

5 & 6 Vic. c. 38, s. 1. 

(See past, p. 246, as to destroy- 
ing any machine or engine not 
within this section.) 



Transportation for livb, < 
not less than fourteen y 
or penal servitude for lit 
not less than four or more 
TEN years ; or imprisonmei 
any term not exceeding 
vears, with or without 
labour, and with or withoul 
tary confinement ; the ] 
qualified by 1 Vic. a 20, 
ante, p. 3 ; and if a male, 
once, twice, or thrioe pa 
or privately whipped, in adc 
to such imprisonment, ii 
Court shall think fit 

16 & 17 Vic c. 99, 88. 1 j 
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EVIDENOS. 

) the catting or destroy- 
ome goods in a loom, or, 
bin the statute, as charged 
snch were the proiMffty 
iij or specially, of the 
uned in tne indictment — 
was done maliciously (a), 
a damaging with intent 
roy, or, eta, is charged, 
^e circumstances m>m 
his is to be inferred (6). 
r. Ev, 2 ed. p. 624 ; Arch, 
17. 

of Indict 416 ; MaU, C. 



against the owner of the 
1 committed, or otherwise." 

the 25th section, it need not 
rat of malice to the owner; 
trrationB, supra. Generally, 
< be proved to have been done 

it may be inferred to- have 
le malioioudy. Bee Boso. Cr. 
.20. 



OBSXRTATIOVS. 

The indictment must allege 
the offence to hare been done 
" unlawfully and maliciously, " 
these words beine in the section 
(c) ; and that the goods, eta, 
were at the time " in the loom 
or fri^e, eta" {d). By the 26th 
section it is enacted, that every 
punishment and forfeiture by 
this Act imposed on any per- 
son maliciously committing any 
offence, whether the same 1t>e 
punishable upon indictment or 
upon summary conviction, shaU 
equally apply and be enforced, 
whether tne offence shall be 
Qommitted j&om malice con- 
property, in respect of which it 

(5) Ai to preeumptiona in general, 
see Arch. 12 ed. 178 ; Bosc. Cr. Er. 
12 ed. Id. 

(c) Tumef*t ease, 1 Mood. 0. C. 
289; 4C. &P. 245. 

(d) Atkton't case, 2 B. & Ad. 755. 



See Observations under last 
offence. K the indictment is for 
breaking " any loom, frame, eta," 
it must state tha.t such was 
"prepared for or employed*' in 
manufacturing, etc. ; but these 
words are not necessary in an 
indictment for damaging any 
" warp or shute, etc.," l^cause 
a warp must be something 
already pri^)ared for manu&c- 
ture(6;. Taking out by un- 
screwinff and carrying away part 
of a stoddng-frame called a half- 
jack, without which it would not 
raus held a dcmaging^ though the part taken was not injured, 
»lacin£^ would make the frame perfect (c). See the cases as to 
ing threskinff-machtnea, post, p. 246. 

r the 25th section, it need not (c) Taev^s cote, imder 23 Geo. III. 
ont of malice to the owner. a. 55, s. 4 ; B. & B.> 452. Bee Mill' t 
rvations, and note (a) supra, case, post, infra. 
fUoHscase,2B.kkd.7i5, 



e the cutting or destroy- 
eta, the warp of silk, or, 
the loom, Mme, or, eta, 
' be charged — ^that such 
e property of the party 
in the indictment---that 
lone maliciously (a). Kan 
be charged, see the evi- 
mder last offence. Bosc. 
2 ed. 624 ; Arch, 12 ed. 

of Indict Id,; Mm, 
)6. 



y 2 
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OVFEKCE. PTJinSHMENT. 

MALICIOUS mjTJBIES-conHnued, 

Entering by force into ''any Same as supra. 
house, shop, building or place, 
with intent to commit any of the 
offences" named in the section ; 
see p. 244, et ntpra. (F.) 

7 & 8 Geo. IV. c. 30, ss. 3, 27. 

Not triable at Quarter Ses- 
sions. 

5 & 6 Vic c. 38, s. 1. 



Destroying (''cut, break, or Penal servitude for foub 

destroy, or damage with intent or imprisonment for not 

to destroy or render useless ^ than two years, with or 

any " threshing - machine, or hard labour, and with or ^ 

any machine or engine, whether solitary confinement ; the 

fixed or moveable, prepared for qualified by 1 Vic c 90 

or employed in any manufacture ante, p. 3 ; and if a male, 

whatsoever," except the nianu- once, twice, or thrice publ 

fihcture of such goods as are privately whipped, in ad 

within the offences provided for to the imprisonment, if the 

by the third section ; see ante, shall think fit 

p. 246. m 16& 17 Vicc99,ss.l. 

7 & 8 Geo. rV. c 30, ss. 4, 27. 



Causing " any water to be Same as supra, 
oonyeted into ant mine, or into 
any subterraneous passage com- 
municating therewith, with in- 
tent to destroy or damage, or * 
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EYIDBNGB. 

ove the entrance by force of 
house, or, eta, as may be 
red — the ownership and 
tion, as described in the in- 
lent — that the goods, etc., 
K)m, or, etc, were in the 
i — ^the intent fi^m the cir- 
tances ; see ante, p. 245 (ct)y 
Cr. 2 ed. 624 ; Arch. 
-417. 

Qc of Indict. IcL 



OBSERVATIONS. 

See Observations, at p. 245. 
Where the prisoners were 
charged with breaking into a 
house with intent to cat and 
destroy certain * tools employed 
in making woollen goods, and 
it appeared that the article de- 
stroyed was part of the loom 
itseu, they were held to be 
rightly acquitted HHPs caae, 
R&R48a 



Dve the breaking, or, etc., of 
ireshing-machine, or, etc, as 
charged^that it was the 
^rty of the party named in 
idictment — ^that it was done 
iously (a) — and if an intent 
stroy, etc, is c*harged, prove 
from the circumstances (6). 
^ " 2 ed. 624 ; ArcL 



Cr, Ev, 
.419. 
3C of Indict, 418; 
508. 



Meat, 



See Observations, p. 245. 
Though parts of a threshmg-ma- 
chine are wanting, without which 
it will work, but less conveniently 
it is within the statute (c). So, 
if such a machine be taken to 
pieces and separated by the 
owner, the destruction of any 
part is within the statute (cQ ; 
but where the owner from fear, 
himself broke one of the wheels, 
it was holden that the remaining 
parts did not constitute a ma- 
chine within the statute (e). 
*e a water-wheel, employed for the sole purpose of working a 
biin^-machine, was destroyed by the prisoners, out the threshing- 
ine nad been previously removed by the owner ; this was h^ 
[troying of the threshing-machine, and that the fact of the 
ine being sometimes worked by horses made no difference (/). 
an indictment for breaking a threshing-machine, the prisoner's 
el was allowed to ask whether the mob had not compelled 
d persons to join them, and to give each a blow with a medge- 
ler to every machine that was broken ; the witnesses for 3ie 
ler were also allowed to prove that he had been forced by 
Qob to join them, and niEul resolved to escape on the first 
tunity Q). 

(d) Mackareirt cote, 4 C. & P. 448. 



3y the 25tih section, need not 
lioe against the owner. See 
utions, p. 245 (a), 
ieeante, p. 245 (<e2). 
iB where the side-boards were 
s, BartUtft cote, 2 Deao. C. L. 
D Chit. Bum. xiii ; or a wooden 
Chubb't €€ue. Id. 



Of) Wetft case, 2 Deac. C. L. 1518 ; 
Chit. Bum. xiii. 

(/) Fiddler's case, 4 C. As P. 449. 

{a) Per Patteson, J., CrtUchU^s 
case, 5 C. & P. 138. 



>Ye that the defendant 
i the water to be conveyed 
he mine in the occupation 
party named in the indict- 
— that it was done malici- 



The offence must be charged as 
done ''unlawfully and malici- 
ously" (a). By a proviso of this 
section, ''this provision shall 
not extend to any damage com- 

(a) See anU, p. 245 (5). 
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OFFMKGB. FUHISHMENT. 

MALICIOUS INJUBIES— tfont^niMcT. 
hinder or delay the workinff 
thereof:* (F.) 

7 & 8 Geo. IV. a 30, 88. 6, 27. 



Obetmcting ("pull down, fill 
up, or obBrtxuct*^ any "air-wat, 
WATER-WAY, drain, pit, level, or 
abaft, of or belonging to any 
mine." (F.) 

7 & 8 Geo. IV. c 30, 88. 8, 27. 



Penal servitude for pour years ; 
or imprisonment for not more 
than TWO years, with or without 
hard labour, and with or wi^- 
out solitary confinement; the 
latter qualified by 1 Vic. c. 90, 
8. 5, arUe, p. 3 ; and if a nude, to 
be once, twice, or thrice publicly 
or privately whipped, in addition 
to the imprisonment, if the Cottrt 
shall think fit 

16 & 17 Vic c 99, ss. 1 & 4 



Destroying ("pull down, or Same as «upra. 
destroy, or damage with intent 
to deetisoy or render useless") 
any " stbam- bnoihe, or other 
engine for sinkiqg, draining, or 
working any miney or any staith, 
building, or erection . used in 
oonductmg the business of any 
mine, or any bridge^ wagonrway, 
or trunk, for oonveying minerals 
from any mine." (F.) 

7 & 8 Geo. IV. c. 30, 88. 7, 27. 
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EVIDKNCE. 

'(b) — ^the intent from cir- 
tances from which it may 
nferred (c). Rose, Cr, Ev, 
616 ; Arch, 12 ed. 420. 
ec. of Indict I<L; Matt, 
509. 



See awU, p. 245 (a). 
See anU, p. 245(6). 



0B8BRVATI0K& 

mitted nndergronnd by any 
owner of any adjoining mine in 
working the same, or by any per- 
son duly employed in such work- 
ing.** The mme may be described 
in the indictment as the property 
of the person in possession of it, 
and who is working it, although 
he is doing so as the agent of 
others (cQ. 
{d) R, V. Jonet, 1 C. & K. 181. , 



3ve that the defendant ob- See Observations, and proviso 
ted the air-ways, etc., as mpra. Where A. and B. were 
;ed — and as vwpra. Arch, owners of adjoining collieries, 
. 420. and A. asserting that a certain 

3C of Indict Id, air-way belongeato him, directed 

his workmen to stop it up, and 
they, acting bond Jide, and be- 
[g that A. had such a right, did so ; it was held they were not 
r of felony under this s^ion : but if such workmen knew that 
topping of the air-way was a malicious act of their master, 
workmen would be guuty of felony. Per Lord Abinger, C. R 
f» case, 8 C. & P. 131. 



)ve the pulling down, or, 
of the en&dne, or^ etc, 
ed in the indictment-- that 
s erected, or beirig erected 
le purpose described — ^the 
ssion of the mine by the 
named — ^the act to have 
malicious (a). K an intent 
uged, and this is not appa- 
rom the act itself, prove it 
circumstances from which 
ay be implied (6). Arch, 
.421. 

!C. of Indict Id,; Matt, 
509. 



The indictment must have the 
words "unlawfully and malici- 
ously f see Observations, antCy 
p. 245. By this section of the 
statute it is immaterial whether 
the engine, etc., was completed or 
in an unfinished state. Where 
a mine was worked by a steam- 
en^e, which caused a cylinder 
caUed a drum to revolve and take 
up the rope as the coal was 
drawn up from the mine ; it was 
holden, that proof of damaging 
the drum would not support an 
indictment which charged the 
damaging of the steam-engine (c). 



A scs^old erected at some dis- 
above the bottom of a mine, for the purpose of working a vein 
I on a level with the scaffold, was holden to be an erection 
n conducting the business of the mine within the meaning of 
ction (cQ. Where a steam-enffine, used in working a mine, had 
stopped, and locked up for tne night, and the defendant got 
he engine-house and set it going, and there being no machi- 



!9^eed not be znalioe against the 

See anU, p. 247 (a), 
lee anU, p. 245 {d). 



^) WiUingham*t case, 9 C. & P. 
' {d) Id. 
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MALICIOUS INJTJBIES-HXMtftniMe;. 



Destroying (''break down, or 
cut down") any ''sxa-bank, or 
aearwally or the bank or wall of 
any anrsB, cakal, or marsh, 
whereby any lands shall be over- 
flowed or damaged, or shall be in 
danger of beins so." (F.) 

7 & 8 Geo. IV. c. 30,88. 12, 27. 

Not triable at Quarter Searions. 
5&6 Yi&d8,s. 1. 



Transportation for ufe, or fixr 
any term not less than foubteeh 
years; or penal servitude for 
not less than four or more than 
TKN years ; or imprisonment for 
any term not exceeding fouft 
years, with or without hard 
labour, and with or without 
solitary confinement ; the latter 
qualified by 1 Vic c. 90, s. 5, 
afUe, p. 3 ; and if a male, to be 
once, twice, or thrice, publicly or 
privately whipped, in addition to 
such imprisonment, if the Court 
shall thmk fit 

16 & 17 Vic c 99, 88. 1 & 4. 



Throwing down throw 
down, leivd, or otherwise de- 
stroy") any "lock, sluick, 
FLOODGATE, or Other work on 
any navigable river or canaL" 



7 & 8 Geo.IV. c 30, 88.12, 27. 
Not triable at Quarter Sessions. 
6 & 6 Vic. c. 38. s. 1. 



Same as supra. 



Cutting off ("cut off, draw 
op, or remove**) any "piles, 
chalk, or other materials fixed 
in the ground, and used for 
securing any sea-bank or sea- 
wall, or the bank or wall of any 
river, canal, or marsh.** (F.) 

7 & 8 Geo. IV. c 30, 88. 12, 27. 



Penal servitude for foub years ; 
or imprisonment for not more 
than TWO years, with or without 
hard labour, and with or with- 
out soUtarv confinement; the 
latter qualified by 1 Vic. c. 90, 
s. 5, anie, p. 3 ; and if a male, to 
be once, twice, or thrice publialy 
or privately whipped, in addition 
to the imprisonment, if the Court 
shall think fit. 

16& 17 Vic.c.99, ss. 1&4. 



Opening (" open, or draw up 
fury floodgate, or do any other 
injury or mischief**) to "any 
navigable river or canal, with 
intent and so as thereby to ob- 
struct or prevent the. carrying 



Same as supra. 
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K7U>ENGE. OBSERYATIOVS. 

nery attached, the engine went with great velocity, and received 
injuiy ; this was holden to be a damaging of the engine within the 
statute (e). 

(«) Nwrrxii cote, Id. 241. 

Prove the breaJdng-down, etc., See Observations, p. 246, an«tf, 
the banks of the river, or, eta,* as to the words " unlawfully and 
as may be charged — ^that in con- maliciously being in the indict- 
sequence certain lands were, or ment. 
were in danger of being, over- 
flowed, as stated in the indict- 
ment — that it was done mali- 
cionsly ; see ante, p. 246 (a). Arch, 
a L. 12 ed. 427. 

Prec. of Indict. Id.; Meat, 
a L, 428. 



Prove that the defendant 
threw down the lock,, or, etc, 
as may be charged — the local 
sitnation of the navigable river, 
or, etc., named in the indict- 
ment — ^that it was done mali- 
ciously ; see ante, p. 246, (a). 
Arch, 12 ed. 427. 

Prec of Indict Id,; Matt, 
€, L. 428. 



Prove the cutting off, or, etc, 
of the pile, or, etc, as may be 
charged — that it was usea for 
securing the bank of the river, 
or, etc, situate as described — 
that it was done maliciously ; 
Bee ante, p. 246, (a). Arch. 12 ed. 
428. 

Prec of Indict. 427; Matt. 
C. L. 428. 



Prove the opening, or, etc, of 
the floodgate, or, etc, as may be 
charged — that it was upon a 
lUivigable river, or, etc, situated 
tt described — ^that it was done 
Qttlicioasly ; see ante, p. 246, (a) 



See Observations, ante, p. 246. 



See Observations, wpra. 



See Observations, mpra. 



( 
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OFFEKCB. FUKTSHMENT. 

MALICIOUS INJURIES-^m^iwwrf. 
on, completing or maintaining 
the naviflRktion thereoC (F.) 
7 & 8 Geo. IV. c. 30, 88. 12, 27. 



Breaking down break down, 
or otherwise destroy'*) "the 
dam of any fish-pond, or of any 
water which shall be private 
property, or in which there 
shall be any private ri^ht of 
fishery, with intent thereby to 
take or destroy any of the fish 
in such pond or water, or so as 
thereby to cause the loss or 
destruction of any of the fish." 
(M.) 

7 & 8 Geo. IV. c 30, ss. 15, 27. 



Penal servitude for pour 
years ; or imprisonment for not 
more than two years, witii or 
without hard labour, and with 
or without solitary confinement ; 
the latter qualified by 1 Vic. 
c 90, s. 5, ante, p. 3 ; and if a 
male^ to be once, twice, or thrice 
publicly or privately whipped, 
in addition to the imprisonment^ 
if the Court shall think fit 

16 & 17 Vic. c 99, 88. 1 & 4 



Putting ("put**) an5r "lime Same ad ^j^ra. 
or other noxious materials'* in 
any "fish-pond," or, eta, as in 
the last offence, supra, "with 
the intent," or, eta, as mpra, 
(M.) 

7 & 8 Geo.rV. a 30, ss. 16, 27. 



Breaking down ("break down. Same as mpra, 
or otherwise destroy ") a dam of 
any mill^nd. (M.) 

7 & 8 Geo. IV. a 30, ss. 15, 27. 



Pulling down ("pull down, 
or in any wise destroy*') any 
"public bridge," or doing 
(" do '*) " any injury with intent, 
and so as thereby to render 
such bridge or any part thereof 
dangerous or impassable.** (F.) 

7 & 8 Geo. IV. a 30, ss. 13, 27. 



Transportation for life, or 
for not less than fourteek years ; 
or penal servitude for not less 
than FOUR nor more than ten 
years ; or imprisonment for any 
term not exceeding four years, 
with or without hard labour, 
and with or without solitary 
confinement ; the latter qualified 
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ISVTDJSNCK. 0B8ERVATT0NS. 

— that the naviffation waa 
"thereby obstructed" or, etc, 
— ^the intent from the circum- 
stances, if an actual obstruction 
is not proved ; see ante p. 245 
(d). ^rc^l2ed.42a 

Prec. of Indict Id.; Matt, 
a L. 428. 



Prove the breaking down, or, 
etc., of the fish-pond, or, eta, as 
may be charged — ^the situation 
afi described — that it was done 
maliciously ; see arUe, p. 245 (a) 
— ^the loss of the fish, or tiie 
intent, as may be charged ; if 
the latter, see arUe, p. 245. Arch, 
a Z. 12 ed. 443. 

Prec of Indict 432; Matt. 
C. L. 473. 



See Observations, ante, p. 
245, as to the words "uiJaw- 
fully and maliciously.'' Under 
the former statute, 9 Geo. I. 
c 22, it was held, that if the pri- 
soner broke down the mound of 
the pond with intent to steal 
the nsh it was not within tiie 
statute. Eov^e ccue, R & B. 10. 
Thia defect is provided against 
by this section. 



Prove the putting in of the 
lime, or, etc, as may be charged 
—and then as supra. 

Prec of Indict. Arch. C. L. 
12ed.433; Matt. C. L. 473. 



See Observations, supra. If 
it be doubtful what the noxious 
material was, it may be charged 
as being " to the jurors aforesaid 
unknown." 



Prove the breakiuj^ down, or. See Observations, supra. 
etc., of the dam of the mill- 
pond, and its situation and 
ownership, as described — that 
it was done maliciously; see 
I ante, p. 245, (a). Arch. C. L. 
12ed.43a 

Prec of Indict Id.; Matt. C. L. 
429. 



Prove the pulling down, or, 
etc, or the domg of the injury, 
as may be charged — that it was 
a puWc bridge — the situation, 
as described — ^that it was done 
Aialiciously ; see arite, p. 245, 
(a). If an intent to injure is 
charged, proof of the bridge 
being rendered dangerous or 



See Observations, arUt, p. 245, 
as to the words "unlawfully 
and maliciously." 
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OFFENCE. FUKISHMENT. 

MALICIOUS mjJmim--conttnued. 

Not triable at Quarter Sea- by 1 Vic a 90, s. 5, an 
rions. 5 & 6 Yic. c 38, s. 1. and if a male, to be one 

or thrice publicly or j 
whipped, in addition to i 
priaomnent^ if the Coi: 
think fit 

16 & 17 Yic. c 99, ss. 



Throwing down throw 
down, lerd, or otherwise de- 
stroy in whole or part") any 
"TUBNPiKiB-OATE, or any wall, 
chain, rail, post, bar, or other 
fence belonging to any turnpike- 
gate, or set up or erected to 
prevent passengers passing by 
without ^ying any toll, dir^sted 
to be paid by any Act or Acts 
of Parliament relating thereto ; 
or any house, bufldinff, or 
weighing-machine, erected for 
the better collection, ascertain- 
ment, or security of any such 
tolL" (M.) 

7 & 8 Geo. IV. c. 30, ss. 14, 27. 



Fiae or imprisonm 
both. The imprisonme 
be with or without hard 
and with or without 
confinement ; the latte: 
fied by 1 Vic. c. 90, s. 

p.a 



Transportation for lifi 
less than fourteen ye; 
penal servitude for lifi 
any term not less than ] 
more than ten years ; o 
sonment, with or wittioi 
labour, not exceeding 



years. 

16 & 17 Via c. { 



^, ss. 1 



Obstructing a railway by wil- 
fully and maliciously '^putting, 
pla^ng, casting, or throwing 
upon or across any railway any 
wood, stone, or other matter or 
thing; or wilfully and maliciously 
taking up, removing, or displac- 
ing any rail, sleeper, or other 
matter or thing ; or wilfully and 
maliciously turning, moving, or 
diverting any points or other 
machinery belonging to any 
railway ; or wilfully and malici- 
ously making or showing, hiding, 
or removing any signal or light 
upon or near any railway; or 
^mlfully and maliciously doing, 
or causing to be done, any other 

matter or thing, with intent to obstruct, upset, overthr 
jure or destroy any engine, tender, carriage, or truck, 
eudanger the safety of any person being or travelling u] 
railway.'' (F.) 

14 & 15 Vic. c. 19, s. 6. 

Not triable at Quarter SesRJOTis, .5 & 6 Vic c 38, 8. 1. 
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EVIDENCE. OBSERYATIOKa 

aable," will be proof of 
ntent. Under other dr- 
ances, see antey p. 245 
\ to proof of the intent. 
a L, 12 ed. p. 429. 
C5. of Indict Id,; Matt. 
133. 



re the throwing down, or, Bee Observations, mpra, 

he tumpike-gate, or, etc., 

ty be charged — that the 

or, etc., was erected for 

urposes described by the 

3 — that it was done mali- 

r ; see airUe, p. 245, (a). 

a L, 12 ed. 430. 

3. of Indict Id,; Matt, 

m. 



re that the prisoner wil- The word " railway " is by 
committed the ofifence the 21st section of 3 & 4 Vic. 
d in the indictment, or c. 99, to be construed to extend 
iding in committing the to all railways constructed under 
. Arch. 12 ed. 431. any Act of Parliament, and in- 

1. of Indict Id. tended for the conveyance of 

passengers in or upon carriages 
drawn or impelled oy the power 
of steam, or by any other me- 
chanical power." 

See R. V. Holroyd (a), as to 
" wilfully doing." 
{a) 2 M. & Rob. .339. 
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OFFXirCB. PUKISHMKNT. 

MALICIOUS mjTTBIE&-^inuedL 

Wiliullj and malidonBly Same as supra, 
throwing a stone, etc, with 
intent to endanger the safety of 
any person being in or upon any 
engine, tender, carriage, or track. 
14 & 16 Vic. c. 19. s. 7. 
Not triable at Quarter Ses- 
sions. 6 & 6 Vic. c. 38, s. 1. 



Killing (^'kill, maim, or Transportation for not more 
wound") any cattle. (F.) than fifteen years, nor less than 

7 & 8 Geo. IV. c. 30, s. 16. fourteen years ; or penal servi- 

tude for not less than four, nor 
more than eight years ; or im- 
prisonment not exceeding three 
years, with or without hard 
labour, and with or without 
solitary confinement ; the latter 
not exceeding one month at any 
one time, or three months in any 
one year. 7 Wm. IV. and 1 Via 
c. 90, ss. 2, 3. 

9&10 Vic.c.24,s.l; 16&17 
Vic. c. 99, ss. 1 & 4. 
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WJDVSCB OBSEHYATIONS. 

Same as supra. Arch, 12 ed. 
432. 

Prec. of Indict. Id 431. 



Prove the act of killing or 
maiming, or womiding, as may 
be charged — ^the description of 
cattle tol>e within the statute — 
the ownership, as laid — ^that it 
was done maliciously ; see ante, 
p. 245 (a). Rose, Cr, Ev. 336; 
ArcL 12 ed. 434. 

Prec. of Indict. Id,; MoU. 
a L, 439. 



The woi-ds "unlawfully and 
maliciously" must be used in 
the indictment (a). An allega- 
tion that the prisoner maimed 
certain cattle is not sufficient; 
the particular species of cattle 
killed, maimed, or wounded, 
must be specified, and such 
description must be proved ; 
and \diere the sex is stated, the 
animal must be pi*oved to be of 
that sex {b). In the former 
statutes upon this subject, which, like the present, contained only 
the word " cattle," this word has been holden to include horses as 
well as oxen, etc., (c), pigs (d), and asses {e). The 25th section of 
7 & 8 Geo. lY. c. 29, ante, p. 1 67, applies the word cattle to all the 
animals mentioned within it. When the prisoner had driven a 
nail into a horse's foot, which rendered it useless to the owner, but 
it appeared at the trial that it was likely to be sound again in a 
ehort time ; on a conviction and a case reserved, the Judj^es held 
the conviction right, being of opinion that the word wounding did 
not imply a permanent injury (/). By maiming is to be under- 
stood a permanent injury (^). Where the prisoner poured a 
quantity of nitrous acid into the ear of a mare, some of which, 
getting into the eye, produced immediate blindness ; being con- 
victed of maliciously maiming the mare, the conviction was held 
by the Judges to be right {h). But injuring a sheep by setting a 
to worry it, is not a maiming or woimding within the statute (i), 
WLere the prisoner set fire to a cow-house, and a cow in it was 
burnt to death, this was ruled, a killing of the cow within this 
section {k). The administering poison to cattle, however malicious 
the act may be, is not a felony within the statute, unless the animal 
die ; but the party may be mdicted for a misdemeanor. Where 
a man was thus indicted for administering sulphuric acid to eight 



(a) See Obseryations, ante, p. 245. 

(6) ChalkUy'i ease, B. & B. 268. 

{€) 9 Geo. I. 0. 22, 8. 1 ; 4 Geo. IV. 
o. 64, 8. 2; Pai^i case, 2 W. Bl. 721. 

(rf) ChappUs case, B. & B. 77. 

{€) WhUnej^s case, 1 Mood. C. C. 8. 

(/) Haywood: s case, B. & B. 16; 
aKa«t. P. C. 1076. 

{g) Id. 1077. 



z 2 



(A) Owen's case, 1 Mood. C. C. 206. 
As to the construction of the word 
"wound," see Wood's case, Id. 278 ; 
Weiton's case. Id. 294. 

(♦) Ifugheis case, per Park, J., 
2C. &p7420. 

{k) Per Taunton, J., Haughton's 
ease, 5 C. & P. 669. 
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UFFBNGE. 

MALICIOUS INJURIES— con<t»w«i. 



PUiriSHMENT. 



Destroying ("cut or other- 
wise destroy*) any "hop-binds 
growing on poles in any plan- 
tation of hops." (F.) 

7 & 8 Geo. IV. c. 33, s. 18. 



Transportation for not more 
th^ FIFTEEN years, nor leas 
than FOURTEEN years ; or penal 
servitude for not less than foub 
or more than eioht years; <wr 
imprisonment not exceeding 
THREE years, with or without 
hard labour, and with or without 
solitary confinement ; the latter 
not exceeding one month at any 
one time, or three months in 
any one year. 7 Wm. IV. and 
1 V ic. c. 90, ss. 2, a 

9 & 10 Vic. c. 24, s. 1; and 
16&17Vic. c. 99,ss.l&4. 



Cutting ("cut, break, bark, 
root up or otherwise destroy or 
damage ") "the whole or any 
part of any tree, saplinff, or 
shrub, or any undei*wooa re- 
spectively growing in any pare, 
pleasure-ground, garden, or- 
chard, or avenue, or any ground 
adjoining or belonging to any 
dwelling^iouse," where " the 
amount of the injury done shall 
exceed the simi of one pounds 



Penal servitude for four years 
or imprisoment for not more 
than TWO years, with or with- 
out hard labour, and with or 
without solitary confinement; 
the latter qualmed by 1 Vie. 
c 90, s. 5, arUe, p. 3 ; and if a 
male, to be once, twice^ or 
thrice publicly or privately 
whipped, in addition to the vat 
prisonment^ if the Court shall 
think fit 



7 & 8 Geo. III. c. 30, ss. 19, 27. 
[It is the same offence by this section, and liable to the same 
punishment, to (cut or, etc.,) trees growinff elsewhere than in any 
of the situations described mpra^ where &e " amount of injury 
done shall exceed the sum of five poimds." The evidence will be 
the same as for the above offence, except that there is no need of 
proof that the place was a park, etc ; and the ag^egate value must 
be proved to exceed five pounds. Tlie Obsei-vations, at p. 257, all 
apply to this offence also.] 



Cutting ("cut, break, bark, 
root up, or otherwise destroy") 
"the whole or any part of any 
TREE, sapling, or shrub, or any 
underwood, wheresoever the same 
may be respectively growing y the 



Same as supra. 
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^VlOmCE, OBSERVATIONS. 

, with intent felonionslj to kill them, and it appeared that 
d mixed sulphuric acid with the com, giving a portion to 
lorse ; it was held, that this evidence supported the allegation 
indictment of a joint administering to all the horses. In the 
case, evidence of other acts of administering was allowed to 
en, in order to show the intent (l), 

(i) Per Park, J., Moff^t case, 4 C. & P. 364. 



ve the cutting or other- 
destroying the hop-binds 
ng on poles as charged — 
Ltuation and ownership of 
)lantation, as described — 
it was done maliciously ; 
n;te, p. 245 (a). Bqsc. Cr, 
ed. 621 ; Arch. 12 ed. 436. 
jc. of Indict Id. 435 ; Matt. 
524 



The indictment must state the 
ofifence to have been done " im- 
lawfully and maliciously." See 
ante, p. 245 {b). 



we the cutting, " or, etc.," 
the words in the section, 
I, as charged, of one or 
of the trees mentioned in 
idictment — ^thatthe injury 

exceeds the sum of one 
I — ^that they were growing 
k park," or, etc., (see tM 

of the section, infra) situ- 
88 described — the owner- 
as laid — ^that the cutting, 
ler injury, was malicious ; 
nU, p. 245, (a). Rose. Cr. 
ed. 619 ; Arch. 12 ed. 437. 
xs. of Indict Id. 436; 

C. L. 623. See also Id., 
I the place is other than a 

etc., and the amount of 
f exceeds five pounds. 



See Observations supra. If 
it be doubtful whether the de- 
fendant did not intend to steal 
the trees, a count may be added 
to meet such offence (a). The 
words adjoining to a dwelling- 
house," import actual contact (o). 
Under the repealed statute, the 
words of which weire "shall 
cut down or otherwise destroy; " 
it was held that the cutting 
down of fruit-trees, though such 
cutting down did not destroy 
the trees, was within the Act (c). 

(a) See the offenoe, anU, p. 180. 
(h) Hodge^s case. Mood. & M. 341 ; 
ante, p. idl. 
(c) Taylor's case, R. & JR. 373.' 



)ve the two previous con- 
ns by an examined or 
ied copy (see Observati^s, 
I — ^the identity of the de- 
nt — the cutting, or, etc., 
;he words of the section. 



The indictment must con- 
tain the words " unlawfully and 
maliciously;" see Observations, 
ante, p. 245. A Justice of the 
peace may convict for a firat 
and second offence under this 
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OTTENCB. FUKISHKKH 

MALICIOUS INJUBIES— eon^mued 
mjury done being to the amount 
m one shilling at the least," 
after two j^revious convictions 
before Justioes. (See Obeenra- 
tions, p. 269.) (F.) 
7 & 8 Geo. IV. c 30, 88. 20, 27. 



Destroying destroy, or Same as supra. 
damage with intent to destroy") 
any " plant, root, fruit or vege- 
table production growing in 
any garden, orchara, nursery- 
ground, hothouse, creenhouse, 
or conservatory," after a pre- 
vious conviction thereof before 
Justices. (F.) 

7 & 8 Gea IV. c. 30, ss. 21, 27. 



Damaging (" damage other- 
wise than by fire " any ship or 
vessel, whether complete or in 
an unfinished state, with intent 
to destroy the same, or to render 
the same useless." (F.) 

7 & 8 Geo. IV. c. 30, ss. 10, 27. 



Penal servitude for FOUi 
years ; or imprisonment for Lot 
more than two years, with or 
without hard labour, and with 
or without solitary confinement; 
the latter qualified by 1 Yk 
c. 90, 8. 6, ante, p. 3 ; and if a 
male, to be once, twice, or thrioe 
publicly or privately whipped, in 
addition to the imprisonment, ii 
the Court shall think fit. 

16 & 17 Vic. c. 99, as. I & 4. 



[See title Arson, ante, p. 22, for the offence under 7 Wm. FV. and 
1 V ic c. 89, s. 6, of setting fire to, and aAao of casting away past 
away, or in anywise destroy") any ship or vessel, with intent 
thereby to prejudice any owner, or part owner, of such ship or 
vessel, or of any goods on board the same, or any person that hati^ 
underwritten, or shall underwrite, any policy of insurance upon 
such ship or vessel, or on the freight thereof, or upon any goods on 
board the same."] 
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KVIDEKCE. 

of the tree, or, etc., as 
be chai^ged — ^that it waa 
ig on land in the situation 
>wnership, as laid — the 
re to exceed one shilling 
1; it was done maliciously ; 
tte, p. 245, (a). Rose. Cr, 
ed.620; Arch. 12. ed. 438. 
c. of Indict. Id.; Matt. 
525. 



OBSXRTATIOHS. 

section, and by the 40th sectiont 
he is directed to transmit the 
conviction to the next Court of 
General or Quarter Sessions,** 
there to be kept by the proper 
officer among the records of 
the Court; and upon any in- 
dictment for a third offence, a 
copy of such conviction certified 
by the proper officer of the 
(jourt^ or proved to be a true 
copy, is made evidence to prove 
dction for the former offences, and the conviction is to be pre- 
L to be unappealed against until the contrary is shown. 



ve the former conviction, 
vra — the identity of the 
lant — the destroying (" or, 

tJie plant ("or, etc.,") as 
be charged — that such 
b the time growing in the 
Q of the party named, and 
ed as described — ^that it 
one maliciously; see ante, 

(a). Hose. Cr. Ev. 2 ed. 
Arch, 12 ed. 439. 

of Indict Id.; Matt. 
525. 



See Observations, mpra. The 
woi^ "plant," or "vegetable 
production," do not apply to 

O trees. Hodgets coMf 
& M. 341. 



>ve that the defendant 
ged the ship in the mode 
I — that this was done ma- 
aly ; see ante, p. 245, {a}-— 
wnership as laid — the cir- 
ances from which the 
; charged is to be inferred, 
I it is shown from the act 
Hose. Cr. Ev. 2 ed. 622 ; 
12 ed. 423. 

c of Indict. Id.; Matt. 
532. 



lee ante, p. 19. 

^owyei^s case, 4 C. & P. 559. 



When the offence is com- 
mitted upon the high seas, out 
of the body of a coimty, the 
venu€ must be laid within the 
jurisdiction of the Admiralty (a). 
It is not necessary to aver that 
the damage was done "other- 
wise than by fire," if the mode 
by which it was done is stated, 
as by bor ing a hole in the 
bottom {b). Whether a pleasure- 
boat, eighteen feet lon^ (c), or a 
bar^e (d), would be within this 
section, is doubtful. 



c) Bowyer*t ccae, ante. 
' Smith's case,i C. & P. 
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omvoB. 

MALICIOUS mJTJRLEa^ontinued. 



pumsHimnF. 



Destrojing ''any part of any 
ship or vessel which shall be in 
distress, or wrecked, stranded, or 
cast on shore, or any goods, 
merdiandise, or articles of any 
kind belonging to such ship or 
Tessel." (F.) 

7 Wm. IV. and 1 Vic. c 89, 
88. 8, 12. 



Transportation for not tuore 
than FUTEEN years, nor less 
than F0T7RTEBK years ; or penal 
servitude for not less than foitb 
or more than eight years ; or 
imprisonment not exceeding 
THREE vears, with or without 
hard labour, and with or with- 
out solitary confinement ; such 
confinement not exceeding one 
month at any one time, nor 
THREE months in any one year. 

9 & 10 Vic. c 24, s. 1 ; and 
16 & 17 Vic. c. 99, ss. 1 & 4 



Exhibiting ''any fiilse light, 
or siffnal, with intent to bnng 
any udp or vessel into danger. 
(F.) 

7 Wm. rV. and 1 Vic. a 89, 

8.6. 

Not triable at Quarter Sessions. 
5 & 6 Vic. c. 38. s. 1. 



Death. 

May be recorded, by 4 Geo. IV. 
a 48, s. 1, ante, p. 3. 



Doing '' anything tending to Same as tupra, 
the immediate loss or destruo- 
tion of any ship or vessel in 
distress." (F.) 

7 Wm. IV. and 1 Vic. c. 89, 

8.5. 

. Not triable at Quarter Sessions. 
5 & 6 Vic. c. 38, s. I. 



Injuring or concealing, or 
doing any act with the intent to 
injure or conceal "any buoy, 
buoy rope, or mark,* " belonsinff 
to anv ship or vessel, or which 
may be attached to any anchor 
or cable belonging to any ship or 
vessel whatever, whether in dis- 
tress or otherwise." (F.) See 
Observations. 

1 & 2 Geo. IV. c. 75, s. 11. 



Penal servitude for poim yeaw ; 
or imprisonment, at the discretioa 
of the Coui't 

16 & 17 Vic c. 99, sa 1 & 4 



V 



bis amis* 



[Destroying or damaging works of art, etc., in museums, eto.,|i| t 
demeanor, punished by imprisonment not exceeding six months i^and if a 
male, with or without hard labour, or be once, twice, or thrice privately 
whipped. 8 & 9 Vic. o. 44, s. 1. By s. 2, malice- against the own. er, 
necessary.] 
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re that the ship was 
Bd, or cast on shore — ^the 
3tion of the part named 
indictment — that it was 
maliciously, etc., — the 
ihip, if laid in a party 
. Arch, a Z. 12 ed. 425. 
!. of Indict Id.; Matt. 
Lpp. 70. 



OB8BRTATIOK& 

The indictment must contain 
the words unlawfully and 
maliciously;" see Observatums^ 
arUey p. 245. The goods, mer- 
chandise, and articles mentioned 
in the section, must belong to 
the ship ; such as are on board, 
as freight are provided for 
by the 6th section, see ante^ 
p. 260. Counts on these words 
will protect the equipment and 
moveable fdmiture or a vessel 



'e the sailing of the ship 
situation stated — the ex- 
^ of a false light or signal 
mtent from any circum- 
1 that firmly lead to that 
don, or by declarations of 
'endknt. Ardi, C, L 12 ed. 

. of Indict Id.; Matt. 
Lpp. 64. 

e the situation of the ship 
ed — that she was in dis- 
nd defendant's knowledge 
3 — that he did the 8^ 
-that this was done ma- 
y, and tended to the im- 
e loss or destruction of 
p. Arch a L. 12 ed. 424. 
. of Indict Id. ; 331 ; 
r. L. App. 65. 



As doinff an act ^ tending ^ to 
the immediate loss of a vessel 
makes up the offence, proof of 
an actual loss is imnecessary. 



e that the buoy belonged 
ship, or, etc., as may be 
I — that the defendant cut 
r wilfully removed or con- 
t — if an intent be charged, 
ich circumstances as will 
the jury to infer it Arch. 
I ed. 426. 

. of Indict Id.; Matt. 

n. 



The statute does not apply to 
Ireland or Scotland, nor does it 
affect the Cinqtie Porta or Pilot 
Acts, ss. 33, 36. As to offences 
committed within the jurisdiction 
of the former, see 1 & 2 Geo. IV. 
c. 76. As to the cutting and 
destroying, etc., cordage, etc, in 
the river Thames, see 2 Geo. II. 
a 28, s. Id. 



OFFENCE. 



PmnSHMENT. 



MANSLAUGHTER (F). 
9 Geo. IV. c. 31, b. 9. Transportation for mte, or for 

Not triable at Quarter Ses- not less tlian foubteen years; 



(a) The statute 9 Geo IV. c. 31, ^ves no power to inflict solitary eor^Mr 
ment for imv of the offences within it, for which imprisonment may be 
awarded. Tnis anomaly in our criminal punishments has been remedied with 
res^rd to several offences formerly withm this Act, but now provided for by 
7 Wm. IV. and 1 Vic. c. 85, by section 8 of that statute (see ante, p, 2), bob 
remains as to offences still punishable under 9 Geo. IV. c. 81. Where the 
crime includes an assault against the person, vide 14 & 15 Vic. c. 100, 
88. 9, 11, ante, p. 2. 



sions. 6 & 6 Vic. c. 38, s. 1. 
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JfiVlDJfiNCE. OBSKRTAnONS. 

Prove that the person named Vmuey — ^The ^roTisions as to, 
in the indictment was the person are the same as m mnrder. See 
killed — all the &cts connected jEKMf,p.S66,n. Indictment, — ^This 
with the homicide in order to differs onl^ from that in murder, 
show it to be manslaughter — in the omission of any statement 
that the prisoner was the person as to the malice, and of the oon- 
killing. See the evidence as to dusion, that the accused ^'did 
murder, post, p. 267. Hose. Cr. kill and murder'* (a) ; see post, 
Ev. 2 ed. 626 ; Arch, 12 ed. 522. 268, n. Manslaughter is prin- 

Free, of Indict. Id,; MatL cipally distinguishable from mur- 
C, L, 503. der in this, that though the act 

which occasions the death be 
unlawful, yet the malice express 
or implied, which is the very essence of murder, is wantili^ (&). As 
the offence can only be where there is no premeditation, there 
cannot be any accessaries before the fact to manslaughter (c) ; but 
there may be accessaries after (o? ). Manslaughter has been described 
as of two kinds; voluntary , as where death ensues upon a fight 
arising from a sudden quarrel, or where if a man being greatly 
provoked immediately kills the aggressor ; involtmtCMy, is where a 
man, doing an urdawfuL act, by accident kills another, or when doing 
an act lawfal in itself, but in an unlawful manner, and without due 
caution and circumspection As the law presumes evenr homi- 
dde to be murder, it is therefore for the defendant to show the 
contrary; the principles which distinguish the offence of man- 
slaughter frx>m that of murder, have moiS frequently been illustrated 
in cases where, on indictments for the latter offence, the defendant 
has sought to reduce the crime to manslaughter ; see tide Murder, 
p. 272, n., et seq. As to cases of provocation — ^resistance to 
felonies — assault — trespass — mutual combat — duelling, see post, 
p. 275, n. — of resistance to officers of justice, and persons acting in 
their aid, etc, p. 282, n,,post — of killing in the prosecution of some 
unlawful or wanton act, p. 290, n., post — or of some lawful act 
improperly performed, p. 292, il, post (/). As to a justifiable homi- 
cide, see Observations, p. 267, post — excusable homicide, p. 269, post. 
As to dying declarations, p. 296, n., post. Section 10 of this statute 
enaots, " that no punishment or forfeiture shall be incurred by any 
person who shall tdll another by misfortune, or in his own defence, 
or in any other manner without felony." The manner and means 
by which the death of the deceased was caused, need not now be 
set out 14 & 15 Vic c 100. s. 4. 

(a) 1 Buss. 770. See 1 East, P. C. {e)i Bl. Com. 191; 3. Inst. 56; 
847. 1 Hale. 466; 1 Hawk. c. 30, s. 1; 

(b) Id. 218; Post. 290. 1 East, P. C. 218. 



(b) Id. 2 

(c) 1 Hi 
Id) Id. 

B-6. % P. 



Hale, 487; 1 East, 218. 

:d. See Gfreeruicr^s cote, (f) See 1 Russ. 700 ; 1 East, P. C. 
8-6. P. 86 219. 
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OrFBNCB. PUNISHMENT. 

MANUFACTURES— 
stealing in prooess of making. — (See title Larceny, ante, p. 212.) 
damaging. — (See tiUe Maucious Injuries, antey p. 244.) 

MARRIAGES— 
false register ofl — (See title Foroert, aiUe, p. 138.) 
nnlawfollj solemnizing. — (See title, Offices, pagt.) 

MINES— 

stealing from. — (See title Larcent, ante, p. 178.) 
drowning or filling up.— (See title, Malicious Injuries, aTUe^ 
p. 246.) 

MURDER. (F.) Death. 

9 Geo. IV. c 31, s. 3 (a). [The provisions of 9 Geo. IV. 

[Attempt to commit.- See titU c. 31, ss. 4 and 5 , as to disswrtaon 
Offences against the Person, the body, are repealed by 
poa] 2&3 Wm. IV. c. 75, s. 16; and 

sio^ 5^svi^\^rri rha^,*5;4^^5»ATi 

sions. 6 & 6 Vic. c 38, s, 1. ^^/^ ^ 3 jy ^ 

the sentence must express thcA the 
body of the convict be buried 
witnin the precincts of the prim. 
The Stat. 6 & 7 Wm. IV. c. 30, 
s. 1, recites and repeals the whole 
of the 4th section of 9 Geo. IV. 
c. 31, (which, besides the pro- 
visions above noticed as repealed, 
required sentence to be pro- 
nounced immediately after oon- 
viction for murder, and directed 
the time within which execution 
should take place) ; and sect. 2 enacts, That from and a^ter the 
passing of this Act, sentence of death may be pronounced aner con- 
viction for mwrder, in the same man/net; and the Judge shaU have the 
same power in aU respects as after conviction for other capital offenm!* 
On the conviction of a woman for child-murder, Lord Denman, C. J., 
ordered death to be recorded under stat 4 Geo. IV. c. 48, s. 1, ante, 
p. 3, saying that he considered he had power to do this under the 
above sect. — Carlisle Sum. Ass, 1841, MS, It might perhaps be held 
to repeal the provision as to burying within the prison, supra. 
Where the Judge omitted that part of the sentence which formerly 
related to dissection, it was doubted whether it was not an essential 
part of the sentence, and the defendant was pardoned. FlOxMe 
case, R & R 58. In Wyatts case. Id. 530, all the Judges agreed 
that an error in pronouncing a sentence might be set right during 
the Assizes.] 

. (a) Venue.] — The venue in murder or manslaufi^hter, where the offence is " com- 
mitted on land out of the United Kingdom ' is regulated by 9 Geo.^lV. 

. (1) See De Mattds eoMf 7 C. & P. sect, for a murder committed in a 
458; where a trial was had under this duel at Boulogne, Bayley, J., told 



EVIDENCE. 
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Prove that the person named 
in the indictment was the person 
killed ; see post, p. 268, n., — the 
manner of the death ; see post, 
pt. 268, n., — ^that the deceased died 
within a year and a day of the 
injury (a]h— that the defendant 
was the mnrderer, (see post, 
p. 271, n.,) which is usually by 
dicomstantial evidence (6). The 
law presumes the malice, (see 
posty p. 272, n.,) and it lies upon 
the defendant to repeal it. See 
ObservationSj infra. Rose Or. Ev, 
2 ed. 633, et seq,; Arch. 12 ed. 
495, et sea. 
Free of Indict Arch. 494 



Venue; see p. 266, n., ante, — 
Indictment; see p. 268, n,, post. 
Murder is defined by Lord Coke 
to be, " where a person of sound 
memorpr and discretion, unlaw- 
fully killeth any reasonable crea- 
ture in being, and under the 
King's peace with malice afore- 
thought, either express or im- 
plied*' (<j). This definition will 
be found illustrated under the 
respective heads treated of at 
p. 268, n., et seq., post. In every 
case where a homicide is proved, 
the law presumes malice (see 
post, p. 272, n.,) but such pre- 
sumption may be rebutted by 
showing that it took place under ' 
which the 



circumstances which the law 
recognises as justifiable or excusable, or that at most it amounted to 
maimaughter. Upon an indictment for murder, the defendant may 
be found guilty of the latter offence. Justijiahle homicide is where 
the proper officer executes a criminal in. strict conformity with his 
sentence ; — ^where an officer of justice, or other person acting in his 
aid, in the legal exercise of a particular duty, kills a person who 
resists or prevents him from executing it ; — ^where the homicide is 



(a) For if he died after that time, 
the law would presume that the death 
had proceeded from some other cause ; 
1 Hawk. c. 23, s. 90. 

(&) As to presumptions, see 2 Stark. 
Ev. 2 ed.;521; PhU. Ev. 8 ed. 461; 
Rose. Cr. Ev. 2 ed. 13; Arch. C. L. 
12 ed. 199; Aldersou, B.'s, remarks 
to the jury in Hodges's cat6, 2 Lew. 



C. C. 227 ; Willes on Circumstantial 
Ev. Lord Hale, laid down the rule, 
never to convict a man of murder 
or manslaughter on circumstantial 
evidence alone, unless the body had 
been found, 2 Hale, 290 ; 4 Bl. Cfomm. 
859. See Hophin^s case, 8 C. & P. 
591. 
(c) 8 Inst. 47. 



c. 31, s. 7 ; and by the 8th seotion if the stroke, poisoning, or hurt, he given 
upon the sea, or at any place out. of England, and the party die in England, 

the jury they must be satisfied the ffelsham*s ease, 4 C. & P. 894. See 
prisoner was a British bom subject; DeTpardo's eate, 1 Taunt. 26. 



oFnnro& 
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fxr if the stroke, poisoning, or hurt, be ^ven in England, and the party die of 
the same at sea, or at any piece out of England, the venue may be laid in the 
country in which the death stroke, poisoning, or hurt, happeneid'' (>) ; and by 
the 82nd section, " where the offence is committed within Uke jurisdiction of ti» 
Admiralt^r," it may be dealt with, tried, etc., in the same manner as any other 
offence within that jurisdiction ('). Where the offence is committed on the 
bouncUtfj of two or more counties, or within the distance of 500 yards of the 
boundary, or is begun in one county and finished in another, the venue may be 
laid in eitlier oounW 

Indictment.'] — The Christian and surname of the party killed must be stated 
and proyed as laid, if the party be known ; and if unknown, he must be described 
as such The means of death need not be now stated, for by 14 & 15 Vic. 
c. 100, s. 4, " In any indictment for murder cxr manslaughter, it shall not be 
necessary to set forth the manner in which, or the means by which, the death 
of the decased was caused; but it shall be sufficient in eyery indictment for 
murder to charge that the defendant did feloniously, wilfully, and of his malice 
aforethought, loll and murder the deceased ; and it shall be sufficient in evenr 
indictment for manslaughter, to charge that the defendant did felonioosly m 
and slay the deceased." 

The person killed.^ — Must be "a reasonable creature in being, and under the 
Queen's peace " (^) ; the latter words '* the Queen's peace," mean only that it 
is not murder to 1ml an alien enemy in the actual exercise of war (J), IS a 
person, with the intention to procure abortion, do an act which causes a child 
to be bom out of its natural time, in consequence of which it dies, he is guilty 
of murder As to Child Murdeb, see Observations, post, p. 270. 

How iilled,}—An unlawful killing must be proyed, not such as is excusaUe 

(*) Where a man in a boat was (♦) 7 Geo. IV. o. 64, s. 12. 



shot by a person on the shore; it was 
holden that the stroke and death were 



(S) See Arch. 2 ed. pp. 29, 84. 
(•) 8 Inst. 47. 

8 Id. 50 ; 1 Hale, 438. 
(») R, y. West, 2 C. & K. 784. 
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oommitted in prevention of a forcible and 'atrocious crime (ot). Ex- 
ciuable homicide is where a man, doing a lawful act, witnout any 
intention of hurt, by accident kills another, and is called homicide 
f&r iTifortunivm^ or by misadventure ; or where a man kiUs another 
upon a sudden rencounter, merely in his own defence, or in defence 
of his wife, child, parent, or servant, and not firom any vindictive 
feeling, which is termed homicide » defmdo {e). By 9 Geo. lY. 
c. 31, s. 10, antey p. 265, no punishment or forfeiture is incurred by 
any person who shall kill another by misfortune, or in his own 
defence, or in any other manner without felony (/). Jfanalauffhter 
has been previously noticed at p. 264, ante; and the instances in 
which, on indictments for murder, the presumption of malice has been 
repelled, so as to reduce the offence to manslaughter, will be found 
noticed under the following heads, at p. 275, n., et 9eq.y post. Cases of 
provocation — ^resistance to felonies — assault— trespass — ^mutual com- 
bat—duelling, at p. 275, n., post — of resistance to officers of justice 
and persons acting in their aid, p. 282, n., post, — of killing in the 
prosecution of some unlawful or wanton act, p. 290, n., post^ — or of 
some lawful act improperly performed, p. 292, n., post. As to dying 
declarations, see p. 296, Ji,,post. 



{d)l Hale, 488; 4 Bl. Com. 178. 
^ p<Mt,ja. 282/ n. 

(<) 4 Bl. Ck>m. 181. See poH, 
p. 275, n. 



(/) As to the consequences of a ver- 
dict of exctuable homicide formerly, 
see 4 BL Com. 188. 



or justifiable (^), It may be by any form of death by which human nature 
may be overcome ; as by poisonings, starving, striking, drowning {^^) ; or by 
any act, the probable consequence of which may be, and eventuaUy is, death, 
altbough no stroke were struck by the accused himself Where an 

apprentice died from harsh treatment and want of care upon the part of his 



r, while he was labouring under disease ; this was held murder in the 

IT So where a woman entrusted with a female child of tender age, 

bv want of care and ill-treatment caused her death ("). If a man be in dying 
cmnimstancee, and another g^ve him a wound or hurt which hastens his death, 
this is such a kiUing as constitutes murder So if one, under a well- 
grounded apprehension of personal violence, do an act which causes his death ; 
as for instance, jumps out of a window, he who threatened is answerable for the 
amsequences ("). But if a man put another into such a passion of grief or 
fisar that he die either suddenly or by a disease contracted thereby, in a human 
judicature it cannot come under the judgment of felony, because no external 
act of violence was offered, of which the law can take notice 0^). Taking a 
man's life by perjury is not, it seems, in law murder (i^). It one persuade 
another to kill himself, and the latter do so, the party persuading is guilty of 
murder; and if he persuade him to take poison, which he does in the absence 

MartirCs case, 6 C. & P. 80. See 
JohnsorCs ccue, 1 Lew. C. C. 164 ; as 
to the case of death ensuing after a 
.wounding, for want of proper applica- 
tions, or in consequence of improper 



(9) See Obs., anU, p. 267. 

0«) 4 Bl. Com. 196 ; 1 Hale, 481. 

(") Id.; 1 Hawk. c. 81, s. 6; 
] Buss. 426; 1 East, P. C. 225. See 
Stockdale's case, 2 Lew. C. C. 220. 

Selfs case, 1 East, P. C. 226 ; 
1 Leach, 137. See Saunder^s case, 
7 P. & C. 277 ; CheeseniAiCs case, 7 Id. 
455 ; Smit/ts case, 8. Id. 153 ; 
MarriotCs case, 8 Id. 426. 

(") Squires case, 1 Buss. 426 ; 
Edward^scase, 8 C. & P. 611. 

(") 1 Hale, 431; 4B1. Com. 194; 



applications, 1 Hale, 428. 

SvaTu^s case, 1 Buss, 426. i?. 
V. PiUs, C. & Mar. 284. 
(W) 1 Hale, 429 ; 1 East, P. C. 225. 
(in See 3 Inst. 43; 4 Bl. Com. 
196, n., 197 ; Fost. 131, 132 ; 1 East, 
P. C. 833; IHawk. o. 31, s. 7. 

2 
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OTFEVGB. puy u B m Ug HT. 

MUBDEBt— continued. 

Bj a woman of her chilcL Death. Yide supra. 

9 Geo. TV. c 91, B. a See p. 266, an^. Onayerdict 

of guilty — of conceaiing the 
birth, Bee post, p. 274. 



of the persuader, yet the latter is liable as a principal in the murder {^^). It 
two persons mutuidly agree to commit suicide together, and the means em* 
ployed only take effect on one, the surviyor will, in pomt of law, by guilty of 
the murder of the one who died As to the cases which illustrate the 
distinction between murder and manslaughter, see pott, p. 275, n. 

0^ 1 Hale, 481 ; 4 Bep. 81, b. oithig another to commit suicide, 

although that other commit the 

(W) Per Patteton, J., Aliton's ease, suicide, LeddiTiaton's ease, 9 C. & P. 
8 C. & P. 418 ; Dyson's case, R. & B. 78. See also RusseWs case, 1 Mood. 
528 ; a party cannot be tried for in- C. C. 856. 
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ETIDENGE. 

Prove the delivery of the pri- 
soner of the child, which is 
Qsnally by circumstantial evi- 
dence (a)-- that the child was 
alive when bom (see Observa- 
tions, ifrfra) — prove the murder, 
as ante, p. 267. If the delivery 
is proved, and also a concealment 
of the birth, but the evidence in 
other respects fiuls, a conviction 
may be had for that offence ; see 
Observations, p. 273, post, Eo9C. 
2 ed. 638 ; Arch, 12 ed. 

494. 

Prec. of Indict Id. 494. 



OBSERVATIONS. 

Indictment,'] — A child cannot 
be described as ^' a certain male 
infant of tender age, etc., and 
not baptized," the indictment 
must either state its name, or 
state it to be to the jurors un- 
known, or "not named" (6). It 
cannot be described by the name 
of its mother, unless that name 
have been gained by reputation 
(c)\ as a bastard is quan nuUius 
fitiusy and can have no name of 
reputation as soon as it is bom 
(cQ. Where the child was de- 
scribed as being "to the iurors 
unknown," and it appeared that 
it had not been baptized, but 
that the mother (the prisoner) 
had said she should have liked to have called it Marv Ann, and 
had herself called it Mary Ann, and Little Mary; it was neld that it 
had not acquired a name by reputation {e), Where the indictment 
charged the prisoner with we murder of " a female bastard child ; " 
it was held that proof of its being illegitimate lay upon the prosecu- 
tor, but that evidence of the prisoner having told a person tnat she 
Lad only told of her being with child to the fiither of it, was suffi- 
cient evidence of the allegation (J), Bom alive.'] — It must be 
proved that the entire child nas actually been bom into the world in 
a living state (g). The birth is complete when the child is whollv 
produced, though still attached to the mother by the umbilical cord (A). 
As breathing may take place before the whole delivery is completed ; 
proof that the child respired in ^^eprogreee of its birth, is not suffi- 
cient evidence of its bemg bom alive (t; ; but as many children are 



(a) See anie, p. 207, (5). 

(h) Bisis COM, 2 Mood. C. C. 98; 

6 C. & P. 773 : R, v. Waters, 1 Den. 
C. C. 860. 

<e) Clarke's ease, R. & R. 858 ; JSllen 
Waters* s cast, 1 Mood. C. C. 467; 

7 0. & P. 260; Mary Evanis ease, 
« 0. & P. 766. 

Jd) C5o. Litt. 86. 
e) Mary Smith's ease, 1 Mood. C. 0. 
! ; 6 C. & P. 161. As to what ia 
sufficient evidence of a oluld being 
Vnown by a certain name, see Sheen's 



case, 2 C. & P. 689; Mary Evans's 
ease, ante, 

if) PouUon's case, 6 C. & P. 829. 

(g) Id. ; Ptdleys ease. Id, 689 ; 
Brain's ease, 6 C. & P. 849 ; Crvteh- 
le^s case,^i Id. 814; Sellis's case. 
Id. 860. • 

(A) Per Parke, B., CnUcMey's ease, 
ante. See Jieeve/s ease, 9 C. £ P. 26 ; 
B, V. Tulloe, C. & Mar. 660. 

(t) Per Littledale, J.^Poulton'scase, 
anie; per Coltman, J., Selliis ease, 
ante. Bee Hunter, p. 17. 



The party tilling.} — Must be "a person of soimd memory and discre- 
tion " (^). An idiot, lunatic, or infant, unless indeed lie show a consciousness 
of doing wrong, and of course a discretion or discernment between good and 
evil, cannot commit murder ; but to procure such an one to kill another, is 
to be guilty of murder (»). Neither is it necessary to prove that the blow was 
mean by the prisoner's own hand ; presence, aidmg, and abetting, inculpates 
zke prisoner as a principal in the murder ; and this need not always oe an 

(») 8 Inst. 47. (M) 1 Hawk. c. 81, s. 7. See 

Michael's case, 9 C. & P. 866. 
(») 4 BL Com. 196 ; 1 Hawk. o. 1. (») See anU, p. 20, n. 
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actual immediate standing by, within sight or hearing of the fact (^). It is 
no defence on behalf of a foreigner, chafed in England with an onenoe com- 
mitted here, that he did not know he was doing wrong, the act not being an 
offence in his own country 

Malice.] — The killing must be " with malice aforethou^t, either 
express or implied" (^). Express malice is when one wim a sedate 
and deliberate mind and formed design, kills another; which formed 
design is evinced by external circumstances discovering the inward inten* 

(»♦) 4 Bl. Com. 84. See Fost. 860; («) Etop*s case, 7 C. k P. 4W. 
and CuUeinU cote, 5 C. & P. 121, per 
Park, J. (M) 8 Inst. 47. 
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T born alive, and yet do not breathe until some time after, it 
essential that it should have breathed at the time it was 
(it). There must be an independent circulation, before it can 
»unted alive (Q. It seems now to be decided, contrary to the 
n of Lord Hale (m), that where the child is bom alive, it will 
rderthouffh the injury was given when the child was not, 
f bom. A person grossly ignorant, practising midwifery, in 
pting to deliver a woman, as soon as the head of the child 
e visible, broke and compressed the skull, thereby occasioning 
shordv after it was bom. Bein£[ indicted for manslaughter, it 
>jectea that the child was not 'vmoUy bom when the ii\jury 
eceived ; after a conviction, the Judges held the conviction 
91^. Whether or not a child is bom uive depends mainly on 
laence of medical men (o). The test of the lungs floating in 
and their doing so, being taken as proof of the child havins 
om alive, it is not consickred satisfiictory (p). When the child 
full maturity {d)y and there are marks of violence sufficient to 
aiused death, the presumptions are strongly against the pri- 
The appearances of the body are not however too readily to 
Euxled as conclusive, for a swollen, or red, or black appearance 
head or fi&ce is common in natural births (r). In tne case of 
Is, medical science professes to be able to discover whether the 
on was before or after death («). 1^ 9 Geo. lY. c 31, s. 14, 
woman tried for the murder of her child shall be acquitted 
it shall be lawful for the jury by whose verdict she is ao- 
i, to find, in case it shall appear in evidence, that she was 
red of a child, and that she did by secret burying, or otherwise 
ing of the dead body of such child, endeavour to conceal the 
ihereof ; and thei*eupon the Court may pass such sentence as 
had been convicted upon an indictment for concealment of the 
" see the offeiysey pogt, p. 274 By the above section, it is im- 
al as to the offence of concealing the birth, whether " the chUd 
efore, at, or after its birth-" Where the bill for murder was 
md by the grand jury, and the prisoner was tried for murder 
Coronei^s inquisition ; it was held that she might be found 
of the concealment (f), 

rain*» ease, ante, per Park, J. can be born alive ; from the fifth to the 
tllei^t ecue, ante; Wright' t seventh, it may be bom alive, but 
C s P. 754. cannot maintain existence; but at the 

Hale, 433. See 5 C. & P. seventh it may be reared. See Smith's 
For. Med. 812. 

mior't case, 1 Mood. C. C. 846. (r) See Smith's For. Med. 871 ; 
ke, B.'s, remarks in CnUchley*» Hunt. 13; Jarvis on Coroners, pp. 1279 
ie, 128. 

•e Littledale, J.'s, remarks in Is) See Smith's For. Med. 241. 

case, ante. ' (0 Where the offence was under 

ee Smith's For. Med. 821. 43 Geo. III. c. 58 ; Maynard'e cote, 
L7. B. &. B. 240; CoWt ease, 2 Leach, 

nder the fifth month, no foetus 1095; 8 Camp. 371. 

IS laying in wait, antecedent menaces, former crudjzes, and con- 
schemes to do him some bodily harm Or if the malice. 

Hale, 451. No provocation express malice. See Mason's com, 
• great, will extenuate or Fost. 172; 1 East. P. C. 239; and 
a iximioide where there is 1 Hawk, o. 81, s. 24 ; 1 Buss. 440. 
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OFVKirCK. 

MTJBDEB— eon<tnt<«c{. 

Concealing "by secret bury- 
ing or otherwise dispoeinff of 
the dead body" of a chilc^ b^ 
any woman who shall be deli- 
vered of sach child. (M.) 

9 Geo. IV. c 31, s. 14 

Not triable at Quarter Ses- 
sions. 5 & 6 Via c 38, s. 1. 



PUKISHMBKT. 

Imprisonment, with or with- 
out hard labour, for not more 
than TWO years. See anJU^ ^ 
864, n. 



from the wilful nature of the act, appears to be directed against mankind in 
general ; as where a man discharges a gun amongst a multitude of people p), 
or resolves to kOl the next person he meets, and do Idll him ; it is murder, 
though he knew him not And it is the same, though there may have been 
no intention to take away the life of the deceased ; it is enough if there be an 
intention to. do any unlawful act, which may probably bring about that result 
(SO). Also, in many cases, where no malice is expressed, the law will imply it ; 
as where a man wilfully poisons another ; in such a deliberate act, the law 
presumes malice, though no particular enmity can be proved ('^). And thie 
same where one voluntarily kills another, without any, or without a considerable 
provocation ; or if he kill an officer of justice in the legal execution of lus 
duty ; or if intending to do another /«2o?i^, he undesignedly kill a man (^) ; 
in all these cases the offence is murder. As in every homicide, the law implies 
m^ice "where it appears that one person's death has been occasioned by 
the hand of another, it behoves that one to show from evidence, or by mferenoe 
from the circumstances of the case, that the offence is of a mitigated character, 
and does not amount to murder " C). The cases in which the presumption <k 

1 Hawk. c. 29, s. 12. (»*) Fort. 258. See port, p. 291, n. 

4 Bl. Com. 200. (89). 

cim' Iwti H^^^^^ ^ °- ^' 255. 

Id. See post, p. 276, n. (») Per Tindal, C. J., Oreenacre't 

. , 1 Hale, 463 ; Fost. 809. See ease, 8 0. & P. 36. 
pott, p. 282, n. 
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OBSERVATIONS. 



-^e the delivery of the 
a* of a male or female 
as stated — the endeavour 
Lceal the birth hy the 
b burying or otherwise 
ng" of the ^ dead body, 
I means stated in the in- 
nt. Bosc, Cr. £h. 2 ed. 
Vrchh. 12 ed. 617. 
. of Indict Id. 616. 
7. L, 440. 



The section provides, "that 
it shall not be necessary to 
prove whether the child died 
before, at, or after its birth " (a). 
The indictment must, however, 
show that the child was dead (6). 
Under the repealed statute (c), 
if any person were present, 
though privy to the guilt 
or if the mother called for help, 
or had previously confessed her 
pregnancy («) ; these circum- 
stances were held to negative 
Iment. In an after-case, however, where, on an indic^ent 
irder against the mother of a bastard child, it was proved 
Le had thrown the body down the privy, and it appeared that 
r woman, charged as an accomplice, knew of the birth ; on a 
;ion for an endeavour to conceal (/), the Judges held it 
g). And in a recent cas^ where the mother causeid the body 
child to be buried to conceal the birth, but had previously 
i the birth to be known to some persons ; on a conviction, all 
.dges before whom the case was argued, were of opinion, that 
mmunication made to other persons was no bar, but only 
3e (A). The prisoner must have done some act of disposal 
le child was dead ; mere denial of the birth is not sufficient 
riot (t). Where the body was found in a bed amongst the 



:. T. Coxshead, 1 C. & K. 623. 
erhirCs ca4e, 1 Lew. C. C, 44. 
. Jac. I. o. 27, which made 
nent of the birth of a bastard, 
ct, conclusive evidence of 

*€afs case, 1 East, P. C. 220. 
f. 228. The severity of the 



statute led to thisfayouraUe oonstrue- 
tion. 

(/) Under 43 Geo. III. o. 68. 
(a) Cornwall's case, R. k R. 336. 
^) Douglas's case, 1 Mood. C. C. 

(t) Per Patteson, J., Turner's ease, 
8 C. & P. 766. 



las been held to be rebutted by proof of circumstances which reduce the 
to manslauj^hter (^7), or which justify or excuse the homicide, will be 
under the ^Uowing heads. 

of provocation — resistance to felonies — assault — trespass — mutual 
-duelling.y-Where the provocation is great, and such as must have 
provokea the accused, the killing is manslaughter only {^). The pro- 
i which extenuates in the case of homicide, must be something which 
i is conscious of, which he feels and resents at the instant the act which 
d extenuate is committed ; not what time or accident would afterwards 
» light (^) ; however great the provocation may be, if there be sufficient 
r passion to subside and reason to interpose, such homicide will be 
(^) ; the fatal blow should be clearly traced to the influence of passion 



ee ante, p. 264. 

Lei. 136; 1 Hale, 466; Fost. 
o provocation can render a 
e justifiable or excusable, Id. ; 
here is proof of express malice 
time of the act committed, 
tion will not reduce the offence 
lurder to manslaughter. See 



(») Fost. 816 ; 1 East, P. C. 232. 

(«) Fost. 296 ; 1 East, P. C. 262. 
Onebi^s case, 2 Str. 766; 2 Ld. Baym. 
1489. See Lynch's case, 6 C. & P. 
824 ; Hayward's case, 6 C. & P. 167 ; 
Kirhhams case, 8 Id. 116; Oetyrge 
SmiOCs case. Id. 160. Whether the 
blood had time to cool or not is a 
question for the Court ; but it is for 
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arising fit)m the provocation {*^), If a man take another in adultery with lus 
wife, and kill him directly on the spot, tlus is mandangfater So, if a 
father, seeing another person in the act of committing an unnatural erim« 
with his son, instantly kill him ; but, if hearing of it, he so in quest of the 
party, and kill him, it is murder (^). And it is the same if one pull another^ 
nose, or offer him any other great personal indignity (^). Where a mob threw 
a pickpocket into a pond, for the purpose of duoking him, but he was thereby 
drowned; this was holden to be manslaughter Where the proYOoatioii0 
sought by the prisoner, it cannot furnish any defence against the charge of 



the jury to find what length of time 
elapsed between the provocation and 
the act done. Fisher's case, 8 C. & P. 
182. 

(*») Per Parke, B., Thomas's case, 
7 C. & P. 817 



<«) 1 Hale. 486; Mannings ease, „ . 

T. Raym. 212 ; 1 Ventr. 159: (") ^» 1 East, P. C. 286. 



(*») Fisher's ease, supra* 

{**) Eel. 186; 4 BI. Com. 191. 
Words or gestures, without an actoal 
assault, are insufficient. See port 
(48). 
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■s, but there was no evidence to show who pat it there, and it 
ed that the mother had sent for a surgeon at the time of her 
anenty and had prepared child's dothes, an acquittal of the 
of concealing the oirth was directed (k). Where a prisoner 
>pped ffoing across a yard in the direction of a privy with a 
I, whi<£ was foimd to contain the body of a child ; it was held 
le prisoner could not be convicted, the offence not being com- 
{). Bat it appears in a latter case, that where a woman 
'oored to conceal the birth of her child by placing the dead 
etween a bed and a mattress ; it was he ld a sufficient disposing 
body to constitute an offence within the statute, and that it 
it essential to the offence that the body should be put in some 
intended for its final deposit, or be buried or destroyed (m). 
viction may he had for this offence, or an indictment for 
r, on failure of the proof as to the latter offence (n) ; but if a 
r*s jury find that tne birth of the child was concealed, this 
dtherput the party on her trial, nor warrant the coroner's 
tting her (o). it has been suggested (p), that a woman may 
victed under the statute where she employs an agent to bury 
)ose of the body ; and that although by the 14th section, the 
1 only can be indicted for concealing the birth, yet, as b^ the 
Mstion of this statute, ^ every person who shall counsel, aid, or 
le commission of any misdemeanor*' within it, may be pro- 
. against and punished as a principal offender ; an accomplice 
ctable. So where the woman induced her paramour to take 
and bury the body, while she remained in bed, she was con- 
, and he also as aiding and abetting under section 31 (g'). On 
ictment however for murder, none out the mother can be con- 
of concealing the birth (r). The Court has now power to 
the costs of prosecution for this offence in the same manner as 
« of felony (s\ 

TigU^t case, 4 C. & P. 866. Ihugla£» cote, anU. Rose. Cr. Et. 

ulVt ease, 2 Mood. & R. 44. 2 ecU 846. See Wrightt case, 9 G. 
S. y. Goldthcrpe, C. & Mar. & P. 754. 

iq) R. V. Bird, 2 C. & K. 817. R. 
ee ante, p. 275. v. SkeHon, 8 C. & P. 119. 

ar. C. L. 248. (r) B. v. Wright, 9 C. & P. 954. 

U the result of the deoisioii in . (<) By 7 Wm. IV . & 1 Vio. c. 44. 

■ The mode of resentment must bear some proportion to the pro- 
Q, lor if the manner or continuance of ike former be beyond all proper^ 
the offence, this may be a symptom of that which tiie law denominates 
A proYocation by blows, which of themselres are not sufficient 
loe the onenoe from murder, will do so, if accompanied by aggravated 
and ffestures {**), Where a park-keeper, having found a boy stealing 
tied him to a' horse's tail and draoiged him along the park, and the 
d of the ii^uries he thereby received ; this was holden to oe murder {*^). 
East, P. C. 289 ; 1 Hale, 457. («) R. v. Sherwood, 1 C. & K. 556. 
J-ost. 292; 1 Bast* P. C. 284 : («) 1 Hale, 454. See Moir'e ease, 
. 284. Barbarity, says Lord 1828 ; Rose. Cr. Ev. 2 ed. 718 ; where 
rill often make malice. Keate*s the provocation arises from a trespass 
!omb. 408. Though the law and the weapon used is not likely to 
sends to hiunan frailty, it will cause death, and was used only with 
lulge human ferocity. Per the intention to chastise, if death 
re, J., Kirkham's case, 8 C. ensue, this is manslaughter only. Fost. 
X See Brown's ease, 5 C. & 294 ; 1 East, P. C. 288. See R. v. 

DadsoD, 1 T. & M. 885. 
2 B 
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So in all other oases where upon a sadden provocation one beats another m a 
cruel and unusual manner, so that he dies, it is murder (^). Two soldiers, 
having a recruit in a room, under their care, who wished to leave them, one of 
them stationed himself at the door with his sword drawn, to prevent egress or 
Ingress, and a person wishing to enter the room (which was in a pnblic-hoin^ 
kept hf his nther^ was resisted by the soldier at the door, whereupon a 
itnigsle ensuing, tn« other soldier, coming out> struck the party struggling 
witnhis bayonet in the back. Being ixidicted for stabbing witn intent to 
muider, and convicted, the Judges held the conviction right, the soldiers 
having no authority to enlist ; and they said it would have been murder if 
death nad ensued {^*). Words of reproach, how grievous soever — ^indecent or 
provoking actions or gestures, without an assault upon the ^rson — are not a 
provocation sufficient to free the party killinfl^ from the guilt of murder (^). 
in the case of reeientment of a provocation, the kind of instrument, as being 
more or less a deadly weapon, and the manner of using it^ are tests whereby to 
judge whether it was usea with the intention of killing ; which would be evi- 
dence of malice Where' the prisoner had given a pair of clogs to the 
decease d , a boy, to dean, and findmg them not cleaned, struck him with one 
of them, of which blow the boy died ; this was held to be only manslaughter, 
because the prisoner could not, from the sise of the instrument made use 
have had any intention to teike away the boy's life(^). The prisoner was 
indicted for mansLauffhter. It appeared that he was in the habit of going to a 
tx>oper*s Aap for chips, and was told by tiie cooper^ apprentice iba.t he must 
not come again. In the course of the same day he came again, and was stopped 
•by tike apprentice, upon which he immediately went aS, and in passing a work- 
bench, he took up a whiiUU (a sharp-pointed knife with a long handle) and 
threw it at the apprentice boy, whose body it entered, and killed him. Hul- 
lock, B., said to the }vaj, if, without adequate provocation a person stnkei 
another with a weapon likely to occasion death, although he had no previous 
malice against the party, yet he is to be presumed to have had such malioe from 
the circumstances, and he is guilty of murder. The )urv found tbo prisoner 
guilty; and Hullock, B,, observed, that had he been incuoted for murder, tbe 
evidence would have sustained the chaiige {^}, As to the cases of provoeatiOB 

Bl. Com. 199; Post. the words should be accompanied by 

some act denoting the intention of 
following^ them up by an actual as* 
sault; lEast, P. C. 2& ; 1 Buss. 435. 

(«> FoBt. 290, 291 ; 1 Hale, m 
See Mtmlei^s ca9t, Ld. Raym. 1498; 
PaeeVt case, 1 East, P. C. 386; 
1 Leach. 868; Wts^t ease. Id. 387, n. 
If the killing be with a blow of a fist^ 
or with a stick, or other weapon not 
likely to kill, it is manslaughter only; 
Id. 



Soe TranUi't ease, 1 Str. 499. See 
the cases of assault, posL p. 279, n. 

LonffdetCs case, R. Is B. 228. 
See SUadman:s ease, Foet 292 ; 1 Easty 
P. C. 284 ; Willov^kb^s ccm, Id« 288; 
1 Buss. 437 ; Brown* s case, 1 East, 
P. C. 245 ; Reason's case, Fost. 293 ; 
1 Str. 499; 1 East, P. C. 320. 

m Fost. 290, 291 : 1 Hale, 445, «, 7 ; 
1 Buss. 435 (a). In Zorrf Morkj/s com, 
1 Hale, 456, the Judges are saia to have 
resolved that words of menace or bodily 
harm would be a provocation which 
would reduce the offence to man- 
slaue^hter. This resolution is not given 
by EleL 55. It is said that in such case 



Tumer'$ case, Ld. Baym, 144> 
r«) Langstqff/s case, 1 Lew. G C 
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from peace-officers endeavoming to arrest without proper aathority, see 
282, n., etseq. 

■tance to felonies.]— Foroe may be repelled by force in defence of the 
or property, against any one who manifestly intends or endeavours, by 
; or furprise, to commit a known felony, so as to put the assailant to 
and in such a case the party attacked need not retreat, but may jpur- 
adversary until he has secured himself from danger (^). A bare fear, 
r well grounded, there being no actual dansper at the time, will not 
t a killing by way of precaution (^7) ; yet if the drcumstanoes are such 
; after all reasonable caution the party suspects that the felony ia 

be immediately committed, he will be justified in making the resist- 
). Not only the party whose person or property is attacked, but a 

or any other person, may lawfully interpuse, and will be justified in 
g in the manner above mentioned C^). But it must appear that the act 
le from mere necessity, 'and to avoid the commiasion of the oflence {^) ; 
ess there be a plain manifestation of a felonious intention, no auauU, 
r violent, will justify killing the assailant under plea of necessity C^). 
ig under the Hlx>ve circumstances will not be justifiable if the necessity 
ought upon the party killing by his own unlawful act. Where A., with 
forcibly ejected B. from his nouse, on pretence of title, and on B., with 
retummg to re-enter, one of the friends of B. attempted to set fire to 
use, whereupon one of A/s party killed one of B.'s ; this was held man- 
or in A., because the entry and holding with force were illegal 
ult.'] — An assault may be of such a character as that the party assailed 
asonably apprehend death, in which case he may use such violence in 
tee as will produce death (^). If several attack a person at once with 
weapons, he would be justified in killing any of the assailants in his 
fence, because so unequal an attack resembles more a desire of assassl- 
bhan of combat (^). An assault intended as a chastisement, will not 
bhe party assaulted in killing the assailant, although the party assault* 
no rifi'ht to inflict chastisement Where A. to prevent B. from fighting 

1 broUier, laid hold of him and held him down, but struck no blow, upon 
B. stabbed A. ; it was holden, that if A. did nothing more than was 
ry to prevent B. from beating his brother, and bad died of the stab, the 
would have been murder ; but that if A. did more than was necessary 

14 Hen. VIII. c. 6; 1 East, 484. Cooper's case, Cro. Car. 644. 
571 ; known felonies, as rape, An opinion was expressed by Bailey, 



as may be committed without case, 1 Lew. C. C. 166. 
J to the person, as picking the Foet. 277. See BtUFs case, 

etc. Id. 273 ; Fost. 274. The 9 0. & P. 22. 
iends to felonies only, 1 Hale. (^^) 1 East, P. C. 277. 




East, P. C. 272. 
)evefs ease, Cro. Car. 538 ; 
474; Fo6t. 299. 
d. 289; Fost. 274; 1 Hale, 



n. 



as to a trespass, see jpost. 




l"; j7UTa> s case, x j:<»Bb. xr, v. aiu. 
(M) See NailoiU case, 1 Bast, P. C. 
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to prerent the beating of his brother, it would have been manelaug'hter 
It 18 not eyerv trivial proyooation which amounts in law to an assault, or eren a 
blow, that wul reduce a homidde of the assailant to mansUo^hter (^). 

TretpoM*'] — ^If one oomee to beat another, or to take hisffoods asa trespasser, 
though the owner may justify a battery for the purpose of making him desiBt, 
yet u he kill him it will be manslaughter {^) ; or if the violence were beyond 
the provocation, murder (^). Where the i>risoner, being set to watch pre- 
mises in the night, killed the deceased, who intruded upon them, it was said 
that " a person set by his master to watch a garden or jrard, is not at all jus* 
Ufied in shooting at, or injuring in any way, persons who may come into those 
premises, even in the night ; and if he saw them go into his master's henroost 
he would not be justified in shooting them. He ought first to see if he oonla 
not take measures for their apprehension. But here the life of the prisoner 
was threatened ; and* if he considered his life in actual danger, he was justified 
in shooting the deceased, as he actually has done ; but if, not considering his 
own life in danger, he rashly shot this man, who was only a trespasser, he will 
be guilty of manslaughter Where the owner of a public-house was 

killed in a struggle between him and those who unlawfully resisted his turning 
them out of his house, it was held murder (^^). Where the deceased and his 
servant insisted on placing com in the prisoner's bam, and ererted force, which 
occasioned a scuffle, during which the prisoner threw a stone at the deceased 
which killed him ; it was said, that the prisoner had a right to defend her ban 
and to employ such force as was reasonably necessary for that purpose, and 
she was not answerable for any unfortunate accident that might Imppen in so 
doin^ (7^). The mles as to the defence of the possesion of a house are thus 
laid down : — If A., in defence of his house, kill B., a trespasser, who endeavours 
to make an entry upon it, it is at least manslaughter, unless there were 
danger of his life. But if B. had entered the house, and A. had gently laid his 
hands upon him to tum him out, and then B. had turned upon him and as- 
saulted him, and A. had killed him (not being able otherwise to avoid the 
assault, or retain his lawful possession), it would have been in self-defence. So 
in a forcible entry by B., as a trespasser to gain possession of A.'s house, the 
latter being in his own house, neea not fly as fieir as he can as in other cases of 
self-defence, for he has the protection of his house to excuse himself from flying, 
as that would be to give up the possession of his house to his adversary P). 

Mutual eomhai.'] — When both parties are actually combating at the time, 
the slater is guilty of manslaughter ; but if the slayer has not begun to fight, 
or having began, endeavours to decline any fiu^ther struggle, and afterward^ 
being closely pressed by his antagonist, kills him, to avoid his own destruction ; 

(«•) Per Parke, B., Bournit com, 1 Lew. C. C. 184, illustrating several 

6 C. & P. 120. points aet to defence of property in a - 

Seea»<«,p.277,n. (47). civil trespass. R. v. Dadson, 1 T. 

(68) 1 Hale, 485, 6 ; 1 East. P. C. 272. & M. 885. P 

(«) Fost. 291 ; 1 East. P. C. 288 ; f") WiUoughbv's case, 1 East P. C. | - 

or if deadly weapons were used, see 288. See ante, (51). 

ante, (58). (») HinchcUffe's ease, 1 Lew. C. C. , 

(70) Per Garrow, B., ScuUv's case, 161. » 

1 C. & P. 319; Vide B, v. Bodson, (W) 1 East, P. C.287; 1 Hale, 445; 5 

2 Den. C. C. 35. See Holroyd, J.'s, Cook's case, Cro. Car. 637. See fW« I 
direction to the iury in MeacTs case, case, post, (98). I 
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;Oinioide, ezousable by self-defence (^*) ; but if the fight were feigned, 
ie the pretence only for carrying preoonoeived malioe mto execution, it 
ndoubtedly be murder ; for then the fisht rather aggravates the crime, 
ows more deliberation {f^). In cases of mutual combat the important 
is whether the occasion was altogether sudden, and not the result of 
eived anger or malice ; for in no case will the killing, though in mutual 
, admit of alleviation, if the fighting were upon malioe {^^. It is im- 
l what the cause of quarrel may be, whether real or imagined, or who 
r strikes first, if the circumstances before stated exist i"^). If sufficient 
time for passion to subside and reason to intei'pose, intervened, the 
nrould be murder (J^) ; but if the parties fought immediately, or even 
sdiately upon the quarral the^ went out and foufi'ht in a field (for 
leemed a continued act of passion), the killing woula be manslaughter 
|. The lapse of time, therefore, in these cases, is the subject of great 
ration i^). Where a deadly weapon is used, if it appear that the 
* happen to have the weapon in his hand at the commencement of 
uy, this will be no evidence of malice so as to make the killing 
<s^). So also if the instrument be taken, in the heat of blood, after the 
gan (83). But if the instiniment be used privately from the beginning; 
ifore the affray began, the accused placed it so that he might use it 
the affray, and used it accordingly; this would be murder {^), It 
pear, in order to reduce the ofiisnce to manslaughter, that no undue 
ge was taken on either side ; the party assaulted must be upon an 
oting, in point of defence at least, at the outset ; and this is peculiarly 
) where tne attack is with dangerous weapons ("). If a party enter 
contest dangerously armed, and fight under an unfair advantage, 
mutual blows pass, it is not manslaughter but murder {^), A combat 
in itself of suck a nature as to make the homicide murder, if death 
On an indictment for I 
oner were fig 

"up and ifown'* is _ 

■ument likely to produce death ; if death happen in a fi^ht of this 
ion, it is murder and not manslaughter (86). As to killing in the 
f unlawful sports, see post, p. 291, n. Evidence of a former quarrel^ 
>ld grudge, is not, in all cases of mutual oombat, to be regarded as 
f msJice in the party firom whose stroke the homicide proceeded. 

Bl. Com. 184 ; Foet. 277. 1 Lew. C. C. 178. See 1 East, P. C. 
East, P. C. 282. . 243; TayMt case, 6 Burr. 2793; 

Buss. 644 ; 1 East, P. C. 241^ KeUaVa case, 1 C. & P. 137 ; RanHn't 

I, (89, 90). case, R. & R. 43 ; Aye's case, Id. 166. 

East, P.O. 241; Fost. 296; (83) Per Bayley, J., Anderson's 

466. case, 1 Russ. 447. 

Hale, 453 ; Foet. 296. (»*) Fost. 295 ; 1 East, P. C. 242 ; 

Inst. 61 ; 1 Hale, 463 ; Fost Mawgrtdge's case, Kel. 128. See also 

Hawk. c. 31, s. 29. 1 East, P. C. 276. 

9e Lord Tenterden*s direction (") Per Bayley, J., WTiitde/s case, 

iry in Lynch*s case, 6 C. & P. anU, 



(86) Per Bayley, J., Thorpe's case, 
ww*s case, 1 East, P. C. 244. 6. 1 Lew. C. C. 171 ; but see Ay^s case,, 
fir Bayley, J., Whiteley's case, R. & R. 166. 

2 B 2 
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Thus, where two persons who have formerly fought in malice, are afterwards 
to all appearances reconciled, and fifi'ht aeain on a fresh quarrel, it shall not 
be presumed that they were moved by the old grudge (^7) ; unless it appears 
that the recondliatiou was pretended only {^), Providing a deadly weapon, 
and lying in wait in order to have an opportuuity, thus armed, to renew a 
quarrel, would be evidence of malice so as to make the offence murder {^). 
So, in such a case, would the doing of anything which would indicate a 
purpose of evading the law, by giving the fight the appearance of a sudden 
quarrel («>). 

Duelling.] — If two persons deliberately fight a duel, and one of them be 
killed, the other and his second are guilty of murder, because their meedog 
was a compact and an act of deliberation ; no matter how grievous the 
provocation, or by which party it was given (^). On an indictment for murder 
in a duel, it appeared that the prisoners went to the ground iu oompany with 
the principal, who shot the deceased ; both were present when the fatal shot 
was fired, but neither of them acted as second. The jury were directed, that 
"if either of them sustained the principal by his advice or presence, or if they 
thought he went down for the purpose of encouraging and forwarding the 
imlawfiil conflict, although he did not say or do anything, yet if he was present 
and was assisting and encouragina^ at the moment the pistol was fired, he will 
be guilty of the offence imputed by the indictment. The prisoners were 
found giiilty (»»). 

Mesistance to officers of justice and persoris acting in their aid — leaality 
atUhority — regularity of process — mode of executing it — notice of auikority to 
arrest— private persons arresting.] — The killinp^ of an oflScer of justice, either 
civil or criminal, in the legal execution of his duty, is murder {^) ; and this 
protection is extended to him, eundo, morando, et redeundo ; therefore, if an 
officer on his way to do his duty be opposed and killed, it is murder ; so also 
if on arrival at the place he be opposed and retreat, and then is killed (9>). It 
is the same as to private persons acting in their aid {^). But this protection 
depends on the authority being legal, it being exercised in a legal manner, and 
the party resisting having notice of it ; for in the absence of any of these, the 
killing will be manslaughter only. These requisites will be noticed under the 
following heads. 

Legality of aueAortYy.]— Peace-officers, and those assisting the'm, are justified 

m 1 Hawk. 0. 31, s. 30. (») Toung*s case, 8 C. & P. 644, p<r 

(88) 1 Hale, 452. Vaughan, B; JR. v. Cuddy, 1 C. & 

(89) See Smu^s case, 1 East, P. C. K. 210. 

'l^h'tX'l: 31, s. 25. sop ' '""^ ' '''' 

1 Silk cll' Jli ''ilt^theeffc^i (") 808, 9 ; 1 Hale, 462, 9 Co. 

of one of the parties 6o7ia/<i«declin- ^ S^' ^i«n* ^ ^' 

ing to fight at the meeting, and re- ^'^^P'' ^' ^ 

treating, upon an after kflling, see (^) Id. ; in the case of private pe^ 

1 Hale, 452 ; 1 East, P. C. 285 ; and sons arresting, a felony must have 

ante, (74\ It is doubted whether the been actually committed, and the 

second oi^the party killed is not also arrest must be of the right person, or 

guilty of murder. 1 Hale, 442. the protection does not exist. Feet 

(M) 8 East, 581. 818 ; see post, p, 289, n. 
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ebending, with or without warrant, all persons who haye committed a 
or have been indicted for felony; and if in pursuit the felon be killed, 
le cannot otheiwise be OTortaken, the homicide is justifiable : or if 
ty sought to be apprehended, or an^ of his accomplices, kill the officer, 
person joining in tne hue and cry, it is murder ; whether the party be 
>r innocent of the oflfonce charged against him So also a peaoe- 
may justify an arrest on a chaise of felony, on reasonable suspicion, 
:h it should afterwards appear that no felony had been committed {^) ; 
>rder to justify an arrest by an officer, upon suspicion of felony, on the 
of another, it must appear that the party^ arrested was chained with 
A constable met the prisoner on the highway, and ordered him to 
Dr insulting a man on the road, and told him he was his prisoner, 
g another party (the prosecutor) to assist him. The prisoner, being in 
^ attemptea to escape, and on pursuit gave the prosecutor a cut in the 
r which he was indicted and convicted. On a case reserved, ^e Judges 
: opinion that the arrest was illegal, and that the recaption would luso 
)en illegal ; that the case would not have been murder if death had 
, and that the prisoner was consequently entitled to an acquittal {^^), 
L a case, however, the charge need not contain the same accurate de- 
•n of the offence as would be required in an indictment (^). If a person 
n before a magistrate for an assault, and whilst the warrant is being 
»ut for his commitment, escape, a constable may, by verbal directions 
le magistrate, pursue and apprehend him, and if, in so doing, the con- 
s killM, it is murder At common law either a constable or private 
may interpose, without warrant, to prevent a breach of the peace, and 
e killed in endeavouring to part those he sees fip^hting, the person by 
le is killed is guilty of murder ('). The authorities are opposed on the 
is to whether a peace-officer is warranted in arresting after an affray is 

• 

l*o8t. 271 ; 1 Hawk. o. 28, murder ; if a private person, man- 
1 East, P. C. 298, 300 ; or seen slaughter. Id. 1 Hawk. c. 28, s, 12. 
ting to commit a felony ; See post, p. 288, n. Whether a peace- 
ccue, 1 Mood. C. C. 93. As to officer arresting without a warrant, 
ct of unnecessary violence, see on susj^icion merely of felony, would 
286, n. be justified in killing, in case he could 

Tost. 318 ; Woolmer*t ease, not otherwise apprehend the party. 
. C. C. 334. How for all of a see Rose. Cr. Ev. 2 ed. 703. Lord 
nay be implicated, see 1 Hale, Hale says he would. 2 Hale, 72, 80. 
Russ, 460; 1 East, P. C. 296, noo) Curvan's case, 1 Mood. C. C. 
^acUifCi case, 2 Lew. C. C. 13^, See also Thomson's case. Id. 80: 
'dmead's case, 3 C. & P. 390 ; vide R. v. Phelps, C. & Mar. 180. 
me's case, Id. 394. See titU n) pord's case, R. & R. 320. 
)E8 aeainst the Pebson. post, ^ ' ^/i* • vw«c, x«. 

againsi> ™ i-jci«u«, p« i, Williams's case, 1 Mood. C. C. 

\amuel v. Payne, Dougl. 859; 88' • 

ce V. Hedger, 3 Taunt. 14; (8) 1 Hawk. c. 31. ss. 48, 64; 

P. C. 301 ; 2 Hale, 84, 89, 93. 8 Inst. 62; Fost. 210, 211; as to 

party arresting in such a case cases of riot or forcible entry, see 

constable, the killing of him is post, p. 289, n. 
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ended, on a charge by another person If, however, a party threaten to 
kill another, who complaiiis to a constable, the latter may detain him until be 
can bring him before a Justice of the peace Whether ntalU- walkers, nnlees 
there be a reasonable suspicion of felony, may be arrested by a peace-officer, 
has been the subject or opposing decisions (^). Where a constable had 
verbal orders from a maffistrato to apprehend aJl thimble- riggers in a public 
&ir, and on his attemptmg, with assistants to do so, one of the latter was 
stabbed by a party he sought to apprehend ; it was holden that the constaUe 
bad authority to make the arrest ('). An officer is not justified iu killing to 
prevent an escape, where the party lis in custody on a charge of misdemeanor, 
or in a oivil proceeding ("). By the Larceny Act {% the Malicious Injuries 
Act (10), the Vagrant Act (i^), and the MetropoUtan Police Acts("), and 
various other statutes, peaoe-offioers and others are authorised to arreet 
certain offenders without warrants 0*). It has been ruled that a police- 
officer is not justified in laying hold o^ pushing along the highway, and 
ordering to be off, a person found by him conversing in a crowd with another, 
merely because that other is known as a reputed thief {^*), It seems that 
persons acting in the impressment of seamen for Her Maiesty's navy, if 
there be a proner officer and a legal warrant to isapress, and the party sought 
to be taken do a fit object for that purpose, and there be nothing more 
done than is necessary to impress the mariner, are protected in so doing, so 
that a killing of the officer, or any of his assistants, will be murder (^^) ; and 
if the party sought to be taken be killed in the struggle occasioned by 
bis resistance, if he could not otherwise be overcome, it seems justifiable, and 
the <^cer need not give way, but repel force by force (^^). But the cases 

Hale, 481; Fost. 271; For- 
tUr's case, 1 Lew. C. C. 187. 



{*) That he is so. 2 Hale, 90; 
Hancock v. Sandham; Williams v. 
Dempsey, 1 East, P. C. 306, n. The 
better opinion is said to be the other 
^ay, 1 East, P. C. 805: 2 Hawk, 
o. 12, s. 20; 2 Buss. 506. See 
Timothy v. Simpson, 1 C. M. & B. 
757- 

(») 2 Hale, 88; 1 Bast, P. C. 806 ; 
M being to prevent a probable 



(») See 2 Hale, 85, 89 (note), 97; 

1 Bast, P. C. 303 ; Toole^s case, 2 Ld. 
Baym. 1301 ; Watson v. Carr, 1 Lew. 
G. C. 6. It is said saij private person 
may detain a suspicious night-walker. 

2 Hawk. c. 13, s. 20 ; but see post, 
p.289, n. 

H) Oardener*s case, 1 Mood. C. C. 
890. It is said that any one may 
apprehend a common notorious cheat, 
going about the country with &lse 
dice, and being aotually caught pi 
ing with them, 2 Hawk. o. 18, s. 
See the Vagrant Act, post (11). 



(9) 7 & 8 Geo. IV. c. 80, s. 28. 

(10) 7 & 8 Geo. rV. o. 29, s. 63. 
(") 5 Geo. IV. c. 83 ; ext. by 1 &2 

Vie. e. 38. 

(W) 10 Geo. IV. c. U, 8.7;2&8 
Vic. c. 47, s. 54. As to the police cf 
cities and boroughs, see the Munici' 
pal Corporation Act, 5 & 6 Wm. IV. 
c. 76. 

(IS) Bailway Acts usually confer 
such powers on the servants of the 
Companies. As to gamekeepen^ 
arresting. Bee post, p. 290, n. 

' n Y. Car' - ~ • * 



477. 



Stocken 



Carter, 4 C. & P. 



(w) 1 Bast, P. C. 808. That a party 
was acting under an authority derived 
from the articles of war, must be 
proved by the production of a oopv 
of the articles, printed by the King i 
printer. 2 Stark. Ev. 2 ed. 519. 
(") Id. 
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that the impressment of persons without warrant is an illegal 
tkg, and a killing would be manslaughter {^f). A sentinel on duty in 
t ship has no authority to fire upon persons approaohinff the ship 
orders 0^. As to a homicide by finns into a smuggung Teesei, 
I Wm. IV. o. 68, s. (50, poH, By 14 & 16 Vie. o. 19, s. 10, any penon 
prehend, etc., any person found committing an offence aflndnst 
risions of this Act; and, by s. 11, any person found oommitting 
table offonoe in the night. 

arttv qf procest — mode of executing it,] — The writ or warrant is 
r the protection of the party putting it in execution, if it be 
ctive in theihime of it, and issue in the ordinary course of lostice from 
or magistrate haring jurisdiction in the case C). Irregularity in the 
ings previous to the issuing of the process, or if a warrant be not in 
» lawful, or if the charge be false, or the party innocent, will afford 
er of alleviation for killing the officer : for evexr man is bound to sub- 
self to the regular course of justice (^). But if the process be defeo- 
^e frame of it, as if there be a mistake in the name or addition of the 
V if the name of the party or the officer be inserted without authority, 
>r issuing of the process (^), and the officer in attempting to execute 
lied, this is only manslaughter {^). Where a magistrate kept blank 
A ready signed, and on being applied to, filled up one of them and 
d it to an officer, who in attempting an arrest under it was killed ; this 
i mjorder (^). We have before seen that in the case of felony actually 
ted, or of a party being indicted for felony, although innocent, if the 
or his assistaDts, is killed by any resistance made to him, whether he 
warrant or not, the offence is murder ; or, if on pursuit of the party 
killed, vhere he could not otherwise be overtaken, it is iustinable 
e (^). In misdemeanors and civil suits, if the officer pursue and kill, it is 

substituted officer was inserted, after 
the warrant was signed and sealed. 
Stevenson's case, 19 St. Tr. 846. But 
if this be done before it leave the 
sheriff's office, although after the 
sealing, it is sufficient. Harris's case, 
1 Russ. 518. 

(S2\ If the ol^ect of resistance 
coula have manifestly been effected 
by less violence than the infliction of 
death, the use of other means might 
be evidence of such malice as would 
make the killing murder. See Foet. 
185 ; 1 East, P. C. 811, 828; Thom- 
son's case, 1 Mood. C. C. 80. 

(23) Per Lord Kenyon, IL v. Inka^. 
of Winuick, 8 T. R. 464. 

See anie, p. 288^ n. Also as 
to an arrest on sv,spicion of felony, 
withovi warrant. Id. As to private 
persons alone arresting, p. 2S9, n», 
post. 



ee Fost. 164 ; 1 East. P. C. 
lOngdei/Cs case, ante, p. 278, 

^homa^s case, 1 Russ. 609. 
: is sufficient on an indictment 
rder to produce the writ or 
. without showing the judg- 
r decree. Fost. 811, 812 ; 
P. C. 810. But it is not suffi- 
show the sheriff's warrant to 
cer, without producing the 
capias, etc., on which it 
Mead's case, 2 Stark. N. f. C. 
Stark. Ev. 2 ed. 618. 
East, P.O. 810; 1 Hale, 457, 
St. 185, 811, 812. 
ost. 312; 1 East, P. C. 810. 
yre the warrant was issued 
le seal of the office, but with 
for the officer's name, which 
erwards filled up. StoehU'ifs 
last, P. C. 810. So where a 
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ararder or numriaoffhter, m drBumstanoes varv tbe case If penow 
•Dgaged in a rabelBous anemblv or riot, or roroible entry or detainer, stand 
in their defence^ and oootlnoe the Ibroe in oppoaition to the oommands of a 
Juatice of the peaces etc., or reiist sooh Jiistioe endeaTooring to arrest them, 
the killing of them may be justified ; and so perhaps may the killing 
any danmrous rioters by private persons, who cannot otherwise suppress them, 
or defend themselves from them (^). A constable, or other peaoe-omoer, is not 
bound to give way, before resorting to measures of violence (^) ; and 
this rule holds both in civil and criminal cases There must however be a 
reasonable necessity for the violence used ; a killing, after the resistanoe 
is over, would be manslaughter, and if the blood had time to cool, it would it 
seems be murder. Where a collector, having distrained for a duty, laid hold 
of a maid-servant who stood at the door to prevent the distress being carrMd 
away, and beat her head and back several times against the door-posL 
of which she died ; this was held manslaughter, because the violence exceeded 
the necessity of the case {^), An officer of justice may break an outer door 
upon a capiat, grounded on an indictment for any crime, or to find sureties of 
the peace, or on the warrant of a Justice for that purpose, or for levying a 
forfeiture in execution of a judgment or ocmvictionC''). So upon a c.ipiai vi- 
loffotum, or eapiai pro fine, or an kahtm facioki poumionem, {^^), So may a 
constable, having notice of an affray in a house, and this oontioue on 
his arrival, so that manslaughter or bloodshed is likely to ensue {^*) ; or 
if affrayers fly to a house, and he follow them with firesh suit {^)» And so 
also if there be disorderly drinking or noise in a house, at an unseasonable 
hour of night, especially m taverns or alehouses, in order to see and suppress 
the disorder So, without a warrant, where a felony has been actually 
committed, or a dangerous wound given, in order to apprehend the offender ; 
but in oases of misdemeanor and breach of the peace, except as before 
mentioned, a warrant is required: and it seems tne better opinion, that 
this also is necessary in cases of mere suspicion of felony (^), In civil suits, if 
an officer break an outer door or window, he is a trespasser ; and, therefore. 



if the occupier resist and in the struggle kill the officer, it is only man- 
slaughter : and if he did not know him to be an officer, it is no felony (^]. If 
the outer door be open and an officer enter thereby, he may break inner aoors, 



('^) See arUe, p. 283, n. As using a sistanoe at all is made, the killmg is 

deadly weapon, or only an ordinary murder. Id. 

cudgel ; the former would be murder. (^) 2 Hawk. c. 14, ss. 8, 5. 

Fost. 271. (81) 1 Hale, 458, 9. 

(M) 1 Hawk. c. 28, s. 14 ; 1 Hale, (») 2 Hale, 95 ; 2 Hawk. c. 14, 

495 ; 1 East, P. C. 804 ; and by the s. 8. 

Blot Act, 1 Geo. 1. st. 2, c. 5. See ante, 1 Hawk. c. 63, s. 16. This is 
p. 283, n., as to killing an officer, etc., doubted mthout a warrant, unless 
mterfering to prevent a fight. And there be drcumstanoes of extra- 
see Alderaon, B.'s, direction to the ordinary violence. 1 Buss. 278, n. 
jury in MacUirCt case, 2 Lew. C. C. (»♦) 2 Hale, 95; 1 Bast, P. C. 822. 

nsj r — ■ ~ 



(«) Fost. 320. 1 ; 2 Hawk. c. 14, 
(^) 1 Hale, 481. . s. 7 ; 1 Buss. 520: but see 1 Hale» 

W 1 Hawk. c. 28, s. 17. 583 : 2 Id. 92. 

1 East, P. C. 297. See R. v. (») Cookie case, 1 Hale, 458, 470. 
Gofe, 1 Vent. 216. Where no re- See Baket't ease, 1 East, P. C. 323. 
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killing him in saoh cue would be murder ; and if the party whom 
to arrest^ or the goods which he is about to seise, be within Uie house 
time, he may do this without demanding admission C") ; but his 
kion as to this depends npon the party being in the house at the time^ 
Mi, he must demand admittance before breaking open an inner 
I. So if the house be that of a stranger, the justifioation depends on 
of the goods or the persoin being within the house at the time {*^). If 
per, whose ordinary residenoe is elsewhere, upon pursuit, talces reftige 
ouse of another, sooh house is no oastle of kit, ana he oannot claim tne 
of sanotnary in it (*^) ; the justifioation of the officer in breddng 
r door, would, however, depeadon the person sou^t being found tliere 
nd if a man, legally arrested esei^ and take shelter in his own 
he officer may, upon fresh punuit, break open the outer door in order 
ce him. If it be not howerer on fresh punuit, it seems the officer 
have a warrant from a magistrate (*^), In no case whatever is an 
iustified in breaking an outer door or wmdow, unless a previous 
aon has been given, and a demand of entranee made and refused (^), 
tcesses, warrants, ete., served or executed on a Sunday, are voia. 
In oases of treason, felony, or breach of the peace (^) ; but with this 
m, process may be sorvM as well by night as by day, and therefore 
in officer on pretence of his coming at an unseasonable hour would be 
{*''). The authority ef a constable or other peace-officer, ceases 
e BmitB of his distriety and if he attempt to execute process out of 
idiction of the Court or megistrate issuing the same, and is killed, it 
manrianghter, as in the case of void process (^). But if the warrant 
eted to a particular constable by name, and it is executed by him 
the iurisdiction of the Court or magistrate issuing the sameu 
li it be out of the constable's ville, wat is suffieient And 
[te, constables and other peaeeK>fficers may execute warrants out of 
spective precincts, provided the place where the warrant is executed 
n the jurisdiction of the mag^istrate grsntiBg or backing the warrant (^>. 
able who had a warrant against A., gave k to his son, who, in attempt- 
pprehend A., was stabbed with a koife which he happened to have in 
1, the constable being in sight, but a quarter of a mOe ofif ; it wss held 

latter case there must be a (^) I East, P. C. 32i. 

b\e ground of suspicion of a ^«a) Laying hands on the prisoner 

3 intent ; if he had reason to ^nd pronouncmg words of arrest, 

the party was onay > tres- consthnte an actual arrest, 

^ml^^ ^(-)lHale,469;Fost. 320;lBast. 

V*Gib£ J., MutckintonY , m Fost. 2Ha.wk. o.l4, s. 1; 

Taunt 619. ^ jEas** C. 324. See Lavnoci v. 

atcim V. Burton, 8 Bos. & P. Brown, 2 B k Al. 592 ; BurdtU 

^ T Abboit, 14 East, 163. 

ioie ▼. Birt, 5 Taunt. 766 ; (*•) 29 Oar. II. o. 7, s. 6. 

V. Leigh, 6 Taunt. 240; 1 East, P. C. 324. 

521. (*•) 1 Hale, 468 ; 1 East, P. C. 814. 

wt. 820, 1 : 1 Esat, P. C, (») Id. ; 2 Hawk. c. 18, s. 27. 

(»} 6 Geo. IV. c. 18. 
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that the son had no right -to apprehend A. ('^). Proof that the deceased or 
the proMCutor acted in tiie ohanuster of a ocnwtaUe will be primd facie en- 
denoe of his due appointment, without its prodnction (^). How far the pro- 
vocation to a third party, a by-stander, ansing ftom the view of an illegal 
aireat, will extenuate the killing of an officer by him, in an interference to pre* 1^ 
vent the arrest, or to set the partr free, has been the subiect of considerate 
discussion ; and it has been held, that a homicide of the officer, in such a 
case, is mimslaughter (*^). It has been said that a distinction may exist between 
the case of an entire stranger and the case of servants or Mends acting on such 
a provocation (") ; but it has been well observed, that the nearer or more 
remote connexion of the parties with each other seems more a matter of ^ 
observation to the jury, as to the probaUe force of the provocation, and the ^ 
motive which induced the interference of a third person, than as furnishing any 
precise rule of law grounded on such a distinction (M). In a recent case the 
mterferenoe by a gamekeeper with persons found armed in the pursuit of 
game on the limds of an adjoining proprietor, without any attempt fcffviblv to 
apprehend, was held not to be a sufficient wovocation to reduce a maUaow 
wounding and killing to manslaughter (^). In the case of conflicting olanns to itt 
authority among peace-officers, and a homicide occurring, it seems that it is p 
manslaughter whefre one party has as much authority as the other (») ; bat s 
constable has no authority to encounter the sheriff's proceedings when acting 
by virtue of the Eling^s writ, and therefore in a conniot arising between the 
latter and the sheriff's bailiff, a killing of the constable is not so much as man- 
slaughter, while that of the bailiff would be murder (M). 

Notice of awAority to arrett.'] — ^In the case of riots and affrays, it is sufficient 
if the peace be commanded, or the officer declare in an^r other manner, as by 
showing his staff, with what intent he interiK)ses ; and in all cases where a 
bailiff or constable act within his proper district, and is generally known to 
bear the office which he assumes, the law will presume that the party killing 
had due notice of his intent, especially if it be in the daytime. • In the nighty 
or where the notoriety of the officer's character cannot be presumed, some 
further notification is necessary; and whether in the day or night, declaring 
himself a constable, or commanding the peace, or using words of like impcit 
notifying his busmess, will be sufficient (^). In doing this no precise fonn of 
words are required; it is enough, that the party mu( notice that the offioer 

('1) Patience 9 cote, 7 C. & P. 776. observed that Tooley's ca^e, ante, had 

(S3) Rose. Cr. Ev. 2 ed. 7, 16. been overruled. 

^ O o%f » ^ (") 1 ^ command by 

P« £• 826. „ ^ ^ T> o'*® naving lawful authority, cannot^ 

.ciH^ ' ^"^A LJ^'c. ^JK; is said, be set aside by one having 

1297; 1 East, P. C. 325. See ((»7) only equal authority, for this wo33 

poH ; Hv^gfe case, Kel. 59 ; 1 Hale, be to lec^ise confusion and disorder, 

465 ; Adey*e case, 1 Leach. 206 ; i East, P. C. 304. 

intimated ' by Lord Hale, in l^^* ^ ^ ^ 

Huggets com, arUe; and by Hotham, P • C. oOo. 

B., in Adey's case, ante. (») Fost. 810, 311 ; 1 Hale, 461. 

(90) 1 East, P. C. 292 ; 1 Russ. 500. Where the officer is known as such, or 

{^f) Warner's case, 1 Mood. 0. G. is acting within his own beat, he is not 

880. In this case, Alderson, B., bound to show his warrant, Id. 4fi9. 
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>t as a mere trespasser, but olaiming to act under a proper authority 
private or special bailiff ought to show the warrant upon which he 

18 demanded, or signify the contents of it (^J ; saying, larrett you, ia, 
, of ilaelf sufficient notice to compel a submission to an arrest in the 
ance ; and if after the use of these words, or words to the same effect, 
wpear that the P&rty resisting was aware of his character, it is murder 
iliff be killed (^). Private persons when they interfere must expressly 
I their intention, otherwise killing them will be manslaughter only (^). 
lie persons arrestinaJ] — By 14 £ 15 Vic. c. 19, s. 10, any person may 
nd persons committing offences against that Act, and by sec. 11, may 
nd persons committmg indictable offances at night. It has been seen 
are a j^rivate person lends his assistance to an officer, he is under the 
rotecUon as the officer himself (^). In cases of felony actually oom- 
or a dangerous wound given, private persons may arrest without a war- 
that killmg of them in the execution of that duty will be murder (M) ; 
luspicion, however well-founded, will afford ground for this protection, 
1 in the case of a felony actually committed, if the person mterposing 
I wrong person (•^). Whether in the arrest of a party indicted for 
a private person would be protected, is differently stated (^). If a 
persen attempt to apprehena for a misdemeanor, and in the attempt 

party, it is murder {^), But in one class of misdemeanors, that of 
affiuvE^ to part the combatants and prevent mischief, private persons 
«cted in the same manner as peace-officers ; and if in these cases they 
>re8s notice of their friendly intent, and the party interposing with such 
s then killed by the affitiyers, it will be murder u% It has been said 
rhaps private persons may justify the killing of oangerous rioters, when 
inot otherwise suppress them or defend themselves from them, inasmuch 
Y person seems to be authorized by law to arm himself for such pur- 
) ; and it has been also said, that at common law every private person 
■est any suspicious nighi-walker, and detain him imtil he can give a good 
. of himself (^3). By various statutes private persons may ix^e arrests 

\j nine of the Judges, in Cur- (69) Smith*s case, 1 Russ. 459 ; 4 Bl. 
e. Feet. 135. Com. 201, n. 

Buss. 518, citing 1 Hale, 588, ^ro) post. 272, 311. 

:d. 459, 461 ; Mackalle^s case, 9W^^^\ ^^v^S, s. 14. So re- 

)6; 1 Russ. 518. solved by all the Judges m E. T., 39 

'ost. 310, 311, see post (3). ^liz., though they thought it more 

^ost. 309 ; 1 Hale, 463 ; anU, discrrot for any one in such a case to 

D attend and assist the Eng^s officer m 

^oet. 309. «> ^<>P^- 121 ; 1 East, P. C. 

d. 318. 804. 

liat Uie protection does not (^) Thisis disputed even as to peace- 

\ Hale, 84; in favour of it, officers (see ante, p. 284, n.), and is 

P. C. 300. At any rate it is still more doubtM with regard to pri- 

be a good cause of arrest by vate persons. See 1 Russ. 506. See 

persons, if it may be made however the provisions of the Vagrant 

, the death of the felon. Dal- Acts, 5 Geo. IV. c. 83, and 1 & 2 Vic. 

L70, s. 5. c. 38. 

2 C 
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under the circumstances particularly provided for (^'). Oamekeeners and 
others are empowered by statutes to apprehend poachers {^*) ; and it nas been 
held, that in order to authorise an apprehension under the statute, a game- 
keeper is not bound to give notice of nis intention (f*) ; nor is it necessary that 
his authority fh>m his employer should be in writing (7*) ; but he may not ap* 
prehend on the land of any other person than his master Where the par^ 
seeking to apprehend was Killed in the resistance offered by the prisoner, and it 
appeared that the deceased was the servant of the prosecutor, who was neither 
the owner nor occupier of the wood, fior the lord of the manor, haying only 
the permission of the owner to preserve game there ; this was held to be man- 
slaughter only (^^. But if a keeper, attempting lawfVifly to apprehend a 

Soaoner, be met with violence, and m opposition to such violence and in self- 
efence strike the poacher, and afterwards be killed by the poacher, it will be 
niiurder (^). An interference, without any attempt forcibly to apprehend by a 
gamekeeper, on lands of an adjoining proprietor, with persons found armed in 
nie pursuit of game, is not a sufficient provocation to reduce a maHcioiu 
wounding and killing to manslaughter Although sec. 2 of the statute 
speaks only of offences ihereiiib^ore mentioned ; yet it has been held that a 
gamekeeper may arrest for an offence under sect. 9 : for an offence imder the 
latter is also an offence under sec. 1 How far a killing by one of tiie 

party implicate his companion, is a question which frequently arisen in cases of 
resistance by poachers to their apprehension (^). 

Killing in the prosecution of some unlawful or wanton act."]- If an action, in 
itself unfawfiil, bie done deliberately and with intention of mischief, or great 
bodily harm to pai'ticulars, or of mischief indiscriminately, fiiU where it may, 
and death ensue, against or beside the original intention of the party, it wul 
be murder ; but if such deliberation and mischievous intention do not appear 
(which is matter of fact to be collected from circumstances), and the act was 
done heedlessly and incautiously, it will be manslaughter (^). If a man 
intending to inflict death, shoot at A. and mias him, but km B., this is mmxier (**). 
So if a man lay ^ison for A., and B. (against whom he had no malicious intent) 
take it, and it kill him ("). And the same where two parties meet to fight a 
deliberate duel, and a stmnger comes to part them, and is kUled by one of tiiem, 
either accidentally or designedly {^). A homicide occurring in an attempt to 



(W) See 



See ante, p. 284, n. 

9 Geo. IV. c. 69, s. 2, anU, 

(f^) Payne's case, 1 Mbod. C. C. 
378. 

(7«) Priced s case, 7 C. & P. 178; It. 
V. Fielding, 2 C. & K. 621. 

(") Daviis case, 7 Id. 785. See 
post, (80). 

Addiis case, 6 Id. 388. 

(^) Ball's case, 1 Mood. C. C. 338. 
38^1 ' ^ Mood. C. C. 

(") Bales case, Id. 330. 

(82) See Mdmead's case, 3 C. & P. 



390 ; WhUhom's case. Id. 394. 
also ante, p. 283, n, (98). 



See 



(M) Fest. 261. 
h Id.; 1 



Hale, 438, 441. So if a 
man strike at A., and by accident kill 
B. Hunfs case,l Mood. C. C. 98. 
If the circumstances would have re- 
duced the offence to numslaughter 
had A. been killed, they will have the 
same effect should B. ht^pen to fall by 
the blow. Fost. 262 ; 1 Hale, 438 ; 
-R. y. Brown, 1 Leach, 148. 

(W) 1 Hale, 436; Saunder's case, 
Plowd. 474 ; Qorda case, 9 Co. 81 ; 
1 Hawk. c. 31, s. 46. 
(W) 1 Hale, 441. 
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do that wbooh had it sacoeeded would only have been a great misdemeanor, if 
tike acts were in their nature malicious and deliberate, and necessarily attended 
with great danger to the persons on whom they are practised, will be 
murder (^). So in the oase of a Justice of the peace, constable, or watchman, 
or even a private person, beinff killed in the attempt to suppress a sudden riot, 
affiiay, or quarrel (^), If A. shoot at the poultry of B., intending to steal them, 
and by accident kill a man, it will be murder : yet if he shoot at them wantonly 
and without any felonious intention, and accidentally kill a man, the offence will 
be manslaughter (^). If a person ride a horse, known to be used to kick, 
amongst a multitude of people, although the rider onlv mean to divert himself, 
he wiU, it is said, if a homicide occur thereby, be guilty of mimier (^). So if 
a man, knowing that people are passing along the streets, throw a stone or 
shoot over a house or wall, with intent to do hurt generally, and a homicide 
hereby occur, it is murder, on account of the previous malice, though not 
directed against any particular individual But if acts of this nature be 
only done heedlessly and incautiously, a killing thereby will only be man- 
slaughter (K) ; and the rule above-stated only applies to such acts as are malum 
in se ; for if the act be merely malum prokibtlum, as if an unqualified man 
shootbag at game, by accident kill another, the same rule would apply to his 
case, as though he had been qualified ; it is homicide by misadventure {^), 
Though the act in the performance of which homicide occur be neither a felony 
nor a misdemeanor, yet if it be contrary to law, the killing will be man- 
slaughter ; as where the party i. a trespasser only. If one throw a stone at 
another's horse, and it hit a person and kill him, it is manslaughter (^). A 
person in sport threw stones down a coalpit (^^) ; a lad, as a frolic, took the 
tnip-8ti<^ out of the front part of a cart, in consequence of which it was 
wxet (M) ; for brutal sport a quantity of spirituous liquors was given to a 
child heedlessly (^) ; a drunken man while asleep was surrounded with straw, 
and a shovel of hot cinders thrown upon him, with the intention to frighten 
him in sport {^) ; in each of these cases, death having occurred, it was held to 
be manslaughter. So where the deceased had entered the prisoner's house in 
his absemoe, and on his return was desired to withdraw, but refiised to go ; 
upon this words arose, and the prisoner becoming excited, proceeded to use 
force, and by a kick which he gave the deceased caused an injury which pro- 
duced his death. The jury were told *' a kick is not a justifiable mode 
of turning a man out of your house, though he be a trespasser ; if the 
deceased would not have died but for the injury he received, the prisoner, 
having unlawfully caused that injury, is guilty of manslaughter" (**). If when 
As to giving medicines to it, will vary the offence, 1 East, P. C. 
women to procure i3x>rtion, 1 Hale, 257. 
429 ; 1 East. P. C. 230. (») Fost. 269. 

(Mj) 1 Hawk. c. 81, s. 54; ante, (94) i Hale, 89 ; 1 Bast, P. C. 257. 

F^^268. 9; 1 Hale, 475. ^ ^' l^^- 

W 1 Hale, 276; Fost. 261 ; 1 Ld. (^) SidltvarCs case, 7 C. & P. 641. 

Raym. 143 ; 1 Hawk. c. 81, s. 68. (W) Martinis case, 8 Id. 213. 

1 East, P. C. 231. (W) ErringtorCs ease, 2 Lew. C. C. 

(«) Id. ; Fost. 261; 1 Hawk. c. 29, 217. 

8. 12. In these cases the nature of {^) WUd!i case, 2 Id. 214. See ante, 

the instrument and manner of using p. 280 (73). 
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engaged in an unlawful or dangerous sporiy a man kill anoiher by acddent, it h 
manslaughter ^*^). If the sport were lawful and not dangerous, it would be 
homicide by nusadveuture merely (*). Where dangerous weapons are employed, 
negligence in the use of them may render a homicide, in an otherwise lawful 
recreation, manslaughter (') ; and the taking of any undue advantage, as bjr 
one making a blow at another before he was on his guard, will have the saow 
effect ('). If, howeyer, dangerous weapons are used, and tiiey be not, by the 
persons using them, directed against each other, a casual homicide will only be 
misadventure {*); and it is the same in such a case, as to the casual killing of a 
bystander (^) ; but to kill a bystander in an unlav/ul sport is manslaughter ('). 
Piize-fights, public boxing-matches, and the like, are not lawful sports, ami 
therefore if one kill his opponent it is manslaughter (J) ; and all who are 
present at the fight are ffuilty of manslaughter, if they encouraged it by thor 
presence ("). ML struggles in anger, whewer by fighting, wrestling, or in any 
other mode, are unlawnil, and death oocasionea by them is manslaughter at 
the least 

Killing %n the proteeuiion of some lavfiil tut improj>€rly performed — eases <ff 
correction ^^c^igeni driving and navigation — administering medicines.}— Tbs 
effect of any iOegal mode ol exercising their authority by peace-officers, upon 
a homicide occurring in any resistance io such cases, has oeen noticed under 
the previous heads ("^) ; and also as to a killing in the course of lawful sports 
improperly conducted {^^). Where death is occasioned by the hand of a party 
engaged in an act lawful in itself, it may amount either to murder, num- 
slaughter, or mere misadventure, according to the circumstances under which 
the original act was done 0^). If a workup fling down stones or a piece of 
timber into the street, and kill a man, he not having previously warned the 
persons beneath, and it was at a time when persons would be likely to be 
passing, it would be murder, as being an act evincing a general malignity of 
neart (^') ; i^ it were'done in a street in London, or other populous place, at a 
time of day when the streets are usually thronged, it would be manslaughter, 
though he gave loud warning (^^) ; but if it were in a retired place, where there 
was no probability of persons passing by, and none had been seen about pre- 
viously, or if any one had been seen, but due warning were given, it wiU be only 
misadventure (^^). So if a man discharge a gun amongst a multitude of people, 
and death ensue, it is murder; for the law ^nll in such a case imply mahce (^). 

m Fost. 259, 260, 261; 1 Hale, P. C 270 ; Perkin^s case, i C. 

472,8; 1 Hawk. c. 29, s. 5. & P. 687; Hargrave's case, 5 Id. 

(») Post. 250; as playing at cudgels, 170. 

Comb. 408 ; or foils, or wrestKng, (8) Murphy's ca4te, 6 Id. 103. 

liaTw^aMe, 1 East, P. C. 268; ifhurt ,1 « r. , -j t -r» ir* 

tothepersinofamanwereultended, J) ^^^S^' ^" 

it is said it would be manslaughter ; » C. & P. 369. 

1 Hale, P. C. 472. See Fost. 269, See ante, p. 282, n., et seq, 

260; 1 East, P. C. 261. See post (9). (") See ante, (3, 4). 

2) 1 Hale, 472. (") 4 bi. Com. 192. 

" 1 East, P. C. 269. (") 8 Inst. 67. 

1 East, P. C. 269. (i*) Kil. 40. 

. ) Id. ; 1 Hale, 88, 89, 472. (W) 1 Hale, 472, 6 ; Fost. 262, 268; 

(«) Fost. 261; 1 East, P. C. 270. 1 East. P. C. 262. 

C) Fost. 260 ; WarcCs case, 1 Bast, (»«) 1 Hale, 476. 
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liflohargo it for the purpose of unloading it or the like, and death ensue, 
ere in a place where persons were likely to pass, it is manslaughter (^7) ; 
ise misadventure. Where a man lays poison to kill rats, and another 
kea it, and it kills him ; if the poison were laid in such a manner or 
kS to be mistaken for food, it is perhaps manslaughter ; if otherwise mis- 
ure only A man found a pistol in the street which he had reason 
sve was not loaded, he having tried it with the rammer. He carried it 
and showed it to his wife, and she, standing before him, he pulled the 
id touched the trigger — ^the pistol went off, and killed the woman ; this 
led to be manslau^ter (^). The propriety of this decision has however 
oubted, and it has been said that in these cases the law does not require 
aost oaution that can be used ; it is sufficient that a reasonable precaution, 
t ntttal and ordinary in like cases, should be used (^). Where a man 
loaded gun to his servant, to protect a corn-field from deer during the 
with instructions to fire when he heard any bustle in the com by the 
md the master himself unfortunately rushed into the com during the 
and the servant imagining it to be the deer, fired, and shot his master ; 
ts holden to be misadventure ('^). An ironfounder being employed to 
uumon, after one of them had burst, and been returned to him in con- 
oe, and he again sent it back in so imperfect a state, that on being fired 
t again and killed a person, he was convicted of manslaughter (^). 
t ^ correction,] — Althou^ moderate and reasonable correction may be 
>y parents, masters, and ouer persons having authority inforo doTnestieo, 
e under their care, yet if this oe immoderate or unreasonable, either in 
asure of it, or in the instrument made use of for that purpose, it will be 
murder or manslaughter, according to the circumstances (^). If a 
weapon be used, likely to kill or maim, due regard being had to the age 
■ength of the party, and he die, it will be murder; if the instrument 
tot likelv to kul, though improper for the purpose of oorrection, it is 
ughter (>*). Where a master struck a child who was his apprentice, with 
. Bta£^ of which he died, this was ruled to be murder So where a 
struck his apprentice on the head with a bar of iron he held in his hand, 
led him {^). Where a father, intending only to have punished his son 
eated thefts, in a passion beat him bv way of chastisement with a rope 
Km of which he died ; this was hela manslaughter i^); and where a 
struck his servant with one of his dogs, because he had not cleaned 
Jiis was held manslaughter, because of the instrument being unlikely to 
eath (^). A mother being angry with one of her children took up a 
and on his running to the door of the room, which was open, threw it 

Pafcteson, J., and Gumey, B., 8 C. It P. 
163. 

(23) Fost. 262 ; 1 Hale, 473, 4^; 
1 Buss. 461. 
(»*) Fost. 262. 
(w) 1 Hale, 474. 
(«)Kel. 64; 1 Buss. 461. 
(27) Anon. 1 East, P. C. 261. 
(M) Turner's case. Comb. 407, 408; 
and see Wigg's cote, Comb. 1 Leach, 
378, n. 
c 2 



3urton*s case, 1 Str. 481. 
Hale, 431. 

lampion's case. Eel. 41. 
^ost. 264, 6i 

Hale, 476; 1 East, P. C. 266. 
[ale, before whom the trial was 
ys, that if the master had not 
uch instructions, it would have 
anslaughter. 

^arf^s case, before Bayley, B., 
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after him and killed another child ; this was held manslaughter, although she 
did not intend to hit the child she threw the poker at, bat merely to fi^hten 
him, because it was an improper mode of correction (^). Although persons on 
board a ship are necessainly subjected to something like despotic govMiiment, 
yet in cases of improper treatment, if death ensue, it will be manslaughter 

NegligetU driving and navigation.'] — If a homicide occur from negligent 
driving, under circumstances indicating a wanton and malicious disregard of 
human life, the offence will be murder; if there be negligence only, man- 
slaughter; but if there be no negligence, misadvenrure merely The 
prisoner was in a cart driying two horses without reins ; the horse» were canter- 
mg, the prisoner called twice on the deceased to get out of the way, but from 
being in a state of intoxication, and the rapid pace of the horses, he could not 
do so and was killed ; this was held manslaughter {^). So where a prisoner, 
who was near-sighted, drove at the rate of eight or nine miles an hoinr, by 
lamplight, sitting at the bottom of his cart, and ran over a foot-paae»nger and 
killed him (^). A carter, by being in the cart, instead of at the horse's head, 
or by its side, is guilty of such negligence as, if death ensue, will make the 
killing manslaughter (^). Where two onmibuses were racing, and the prisoner 
was driving his horses as finst as he could, whipping them just before his omnibus 
upset, whereby a passenger was killed; this was held manslaughter ('^). Two 
persons were riding furiously along the road ; one passed the deceased, but the 
other rode against him ana both fell, the deceased being killed by the con- 
cussion ; on an indictment against botii far manslau^ter, an acquittal of the 
first who passed was directed, and as to the other, the jury were told to find him 
guilty, if they thought by furious riding he ran against the deceased ; but to 
acqmt him, if they thought that the deceased's horse was unruly and ran 
against the prisoner (^). If there be sufficient lights and the captain of a 
steam-vessel is at the helm, or in a situation to give the command, and does that 
which causes a person to be dix>wned by running down a boat, he is guilty of 
manslaughter; but the prosecutor must show some act done by the captain, a 
mere omission on his part of not doing the whole of his duty is not sufficient (^). 
Those who navigate the river Thames improperly, either by too much speed, or 
by negligent conduct, are as much liable if death ensue, as those who cause it 
on the public highwajr, either by furious driving or negligent conduct (*•). 

Administering medicines.] — ^If a ph3nnctan or surgeon give a person a potion, 
without any intent of doing him bodily hurt, but with intent to cure or prevent 
a disease, and contrary to the expectation of the physician it IdUs him, this is 
no homicide {^). A distinction has been drawn between the case of a duly 
licensed practitioner and one that is not so,' for then it is said to be felony H ; 

(M) Conner's case, 7 C. & P. 438. (") Timmin*s case, 7 C. & P. 499.' 

(33) Leggetes case, 8 Id. 191 R. v. Swindall, 2 C. & K. 280. 

(»i)l Hale, 476; Post. 2«8. See (») JfowiiV* ca*<, 6 Id. 396. 

1 East, P. C. 263 ; as to the effect of {^) P«r Park, J., and Alderson, B., 

a homicide, occurring by this means, Oreen^s case, 7 C. & P. 156; and see 

where people do not usually joass. Allen* s ease, Id. 158; It. y. BamU, 

m Walkef's case, 1 C. & P. 320. 2 C. & K. 843 ; R. ▼. Haines, Id. 868. 

(M) Grouts case, 6 C. & P. 629. (^) Per Parke, B., Taylor's cast, 

(»*) Per Bayley, J., KnigkCs ease, 9 Id. 674 

1 Lew. C. C. 168 ; and per HuDook, B., m 1 Hale, 429. 

Anon, Id. (« j Brit. c. 6 ; 4 Inst. 251. 
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is repudiated {*^) ; and it has been ruled that it made no difference 
the partv was a renilar or irregular sui^geon : there may be cases 
Lther would be liable to an indictment, as there may be cases where, 
I manner of the operation, even malice might be inferred {^^). Where 
lot educated as such, had acted as a man-midwife, ana unskilfully 
k woman, who died in consequence ; on his being indicted for murder, 
were directed that there was no evidence of that offence, but they were 
ler whether the evidence made out a case of manslaughter ; to sub- 
» which the person must have been guilty of criminal misconduct, 
ither from the grossest ignorance or criminal misconduct ; one or other 
being necessary to make him guilty of that criminal negli£;ence and 
act which are essential to make out a case of manslaughter (^). Where 
., grossly ignorant, undertook to deliver a woman, ana killed the child 
>urse of the delivery, it was resolved by the Judges that he was rightly 
d of manslaughter {**), The prisoner, an old woman, who occasionally 
medicines, gave to a sailor, who had recently been discharged from 
3rpool Infirmary, a solution of corrosive sublimate, one dose of which 
Leath ; the jury were directed, that if a person not of medical educa- 
a case where professional aid ought to be obtained, undertake to admi- 
aedicines which may have a dangerous effect, and thereby occasions 
uch person is guilty of manslaughter. He may have no evil intention, 
r have a good one, but he has no right to hazard the consequences in a 
3re medi^ assistance may be obtained ; if he do so, it is at his own 
I. In another case the jury were told, it matters not whether a man 
sived a medical education or not ; the thing to look at is, whether, in 
e to the remedy he has used, and the conduct he has displayed, he 
d with a due degree of caution, or, on the contrary, has acted with 
d improper rashness and want of caution ; that if a man be guilty of 
gligenoe in attending to his patients, after he has applied a remedy, or 
rashness in the applioation of it, and death ensues m consequence, he 
of manslaughter (^). Where a child had been treated for scald-head, 
died as was supposed from the effect of a plaister applied to the head, 
kid, that if any person, whether he be a r^ular licensed man or not, 
•JO deal with the life or hesdth of individuals, he is bound to have com- 
ikill to perform the task he holds himself out to perform ; and he is 
> treat his patients with cai*e, attention, and assiduity i*"^). Where an 
ice to a chemist, by mistake, delivered a bottle of laudanum to a cus- 
ho asked for paregoric, and a portion of the laudanum being admi- 
to a child caused its death ; on tne apprentice being indicted for man- 
ir, the jury were directed, that if they thought him guilty of negligence 

Hale 429; 4 Bl. Com. 14. and see Ferguson's case, 1 Lew. C. C. 

tr Hullock, B., Van BuUhelVs 181. 

3. k P. 682. So by Park, J., (") Per Bayley, J., Simpson's case, 

's ease, 4 Id. 407 ; and see ty 4 C. & P. 407, n. ; 1 Lew.tl. C. 172. 

yndhurst, C. B., in WebVs Per Bayley, J., Long^s ease, 

tt^ (49). 4 C. & Pi 440. See Long*s first case, 

tr Lord EUenborough, Wil- Id. 898. 

s ease, 8 C. & P. 68^ Per BoUond, B., Spiller^s ease, 

nior'sease, I Mood. C. C. 846 ; 6 C. & P. 888. 
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they should find him g^oilty of manslaughter (^). ^ On an indictment for man- 
■laughter, by administering Morison's pills, the jury were directed, '* that if, 
where proper medical assistance can be had, a person totally ignorant of the 
science of medicine take, upon himself to administer a violent and dangerouB 
remedy to one labouring under disease, and death ensues in consequence, he is 
g^ty of manslaughter and they were required to say ; '* first, whether death 
was occasioned or accelerated by the medicines administered and, then, 
secondly, "that if they thought it was, the prisoner is guilty of manslaughter, 
if they thought in so administering the medicines he acted from a criminal 
intention, or from any gross ignorance '* (*•). Where a qualified apothecary 
and man-midwife, who luid carried on his profession for thirty years, with very 
considerable practice, and had attended the deceased on the birth of all her 
children, was mdicted for manslaughter ; it appeared that, about three hours 
before the death, he had made use of a metal instrument, known as a vedii 
or l»ver, inflicting thereby such grievous injuries on the person of the deceased 
as to cause her death. Medical witnesses showed that the instrument was a 
very dangerous one, that it was improper to use it at all at that period of the 
labour, and also that it must have been used in a very improper way, and in an 
entirely wrong direction. The jury were told that if they thought that the 
prisoner had used the instrument with gross want of skiU, or gross want of 
caution, and that the deceased had thereby lost her life, it would oe their duty 
to find the prisoner guilty (^). The prisoner was convicted. 

Dyin^ declarations.}— Xre only amnissible where the death of the party ii 
the subject of inquiry (^^), and the circumstances of the death the subject of 
the declaration (^') ; and they are admissible as well when they are for as 
against the prisoner (^). The admissibility is exclusively for the consideration 
of the Court (^). The statement of the deceased must be such as would be 
admissible were he alive ; therefore the declaration of a child, four years of 
age, was refused (^^) ; and for the same reason a declaration, as to matters of 
opinion as distinguished from facts, will not be receivable (^). The dying 
declarations of a boy ten years of age have been received (^^). So also those of 
an accomplice {^^), where at the time of making them he would have been 
competent as a witness (s^). Where the deceased was examined upon oath, by 
a magistrate, and the examination signed by both, this was •received ; and 

(♦•) Tessymond!* case, 1 Lew. C. C. being all one transaction. Batei'i 
16d. See Cart's case, anU, p. 293. case, 2 Mood. & R. 53. 
(«) Per Lord Lyndhurst, C. B., Scaife*s ease, 1 Id. 551. 

Webb*s case, 1 Mood. & Rob. 406 j ^J**) l^/^.^^^^r^lJ^^'^^i- 
2 Lew C C 196 ^28. See John*s case, 1 East, P. C, 

/«iv n ' A 1 J T a .17- . 858: Phill. Ev. 8 ed. 304. 

case, 2 Mood, k R. 107. p^, 3 q '^ ^ 593^ 

(") Per Abbott, C. J., Mead^s cote, (m^ SeUer's case, Car. C. L. 283. 
2 B. & C. 605. hi) PerHnTs case, 2 Mood. C. 0. 

2 Id. 608, n., Hutchinson* s ease. 185. 
Where two persons were poisoned by i^) TiMev's case, 1 East^ P. C. 

the same means, the dying dedara- 854. 

ti<His of the one were admitted on the Dmmmon^s cote. Id. 353, n. 

trial for the murder of the other, at {^) Woodcock* s case, 1 LeadL 500. 
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iUng of &cts by question is no objection Where three declara- 
»re made by the deceased, and the second only was reduced into writing 
ig^istrate, who was not called ; it was held that this was no reason to 
the eyidence as to the first and third declaration because the prosecixtor 
tbled from giving an account of the second (^). But where a dying 
;ion has been reduced to writing and signed by the deceased, neither a 
r the paper, nor parol evidence of its contents, can be received (^). 
I evidence of the party's knowledge of his being in a dying state is not 
1 ; it may be inferred fix)m the general conduct and deportment of the 
Nor is it necessary to prove expressions of apprehension of immediate 
if it be dear that the party do not expect to survive the injury 
ing person either declares that he knows his danger, or it is reasonably 
Dferred, from his wound or state of illness, that he is sensible of his 
his declaraticms are good evidence (*^). To make the declaration 
)le it must be shown that, at the time of making it, the deceased had 
8 of recovery; not merely that he considered himself in danger 
a female, at the time of making the declaration, said she believed she 
l^g better, from the pain ceasing, although previously made sensible of 
^r ; where the deceased, being told by the surgeon that the woimd 
; necessarily mortal, said, "I am satisfied" (^); where the deceased, 
dd there was no chance of recovery, yet said she hoped the surgeon 

what he could for her for the sake of her family ; where the 

1 expressed an opinion that ahe should not recover, and made a deolara- 
t on the same day asked a nephew if he thought she would ''.rise 

; in each of these cases the declaiutions were not admitted, as the 
ons used showed th&ce was a degree of hope. Where, however, the 
sing confined to his bed, said to his surgeon, "I am afraid doctor I 
rer get better," and soon afterwards made a statement and died; this 
nved, although made several weeks before his death Q^). So where a 
eing told by his surgeon, " You are in great danger,** replied " I fear 

though he afterwards recovered so mr as to think himself out of 
And so also where tiie deceased, after being told by the surgeon 
id not recover, grew better, and the surgeon changed his opinion and 
she might get better. The deceased haid a relapse, and again asked 
reon if she would recover ; on being told that she would not, she 

" I think so too." The declaration made after this second intimation 

'agenfs case, 7 C & P. 238. EnringtoiCs case, 2 Lew. C. C. 

r. 499. 148. See also SpUsbury's case, 7 C 

ioson's case, 1 Str. 600 ; 16 How. & P. 1 87. 

^ , . , , ^ . (*^) Welbouriu's case, 1 Leach, 603, 

er Colendge, J., Oays case, n. ; 1 East, P. C. 868. 

P. 230. See Trowtev's case, .-.v ni.^^^*, n^r. h«« p t 

Abr. 118; 1 East, P. C. 356. > ^' ^' 

erVo,tte8on,J., B(m7ief'scase, ~* ^ , An 

?. 886. See Woodcock^s case, (") Ci-ockett s case, 4 C. & P. 644. 

603; and Moslet^s case, post, (^®) FagcTvfs ease, 7 Id. 238. 



i'l) Per HuUock, B., Craven* s caae, 



hn*t case, 1 Id. 604, n.; 1 East, 1 Lew. C. C. 77. 
~ - — - - - (72) Per Bayk 

1 Id. 78. But see ailte, (66). 



r. Sec HaywarcTs case, 6 C. ^ ^-^^ B^y^ey, J.» SimpsorCs case, 
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MUTINY. 

Endeavoiirmg " to seduce any 
persons serving in Her Majesty's 
forces by sea or land from his or 
their duty and all^[ianoe to Her 
Miyesty, or to incite or stir up 
any such person or persons to 
commit any act of mutiny, or to 
make or endeavour to make anj 
mutinous assembly, or commit 
any traitorous or mutinous 
practices whatsoever." (F.) 

37 Geo. m c 70, b. 1. 

Not triable at Quarter Ses- 
sions. 

6 & 6 Vic. c. 38, s. 1. 

[As to inducing soldiers to 
desert, see 6 Oeo. IV, c. 5.] 



PUVISHirEHT. 

Transportation for life, or for 
not less than foijrteen yean; 
or penal servitude for ltfb, or 
not less than four or more than 
TBN years ; or imprisonment for 
not more than three years, with 
or without hard labour, and with 
or without solitary confinement, 
such confinement not exceeding 
ONE month at any one time, nor 
THREE months in any one year. 
7 Wm. IV. and 1 Vic. c 91, 
ss. 1 & 2 ; 9 & 10 Vic. c 24^8. 1; 
16 & 17 Via 0.99,88. 1 &4 



NAVIGABLE RIVER— (See titles Highway, ante, p. 150 ; Lae- 

CESY, upon, ante, p. 162 ; Malicious 
Injuries, ante, p. 250.) 

NEWSPAPERS, false declaration regarding.— (See title Pbrjubt, 

post.) 

NUISANCE.— [See note (a), p. 300].— (See ante, titles Brimes, 
p. 48 ; Disorderly Houses, p. 90 ; Highways, p. 150.) 
By carrying on an offensive Fine, or imprisonment, or 
trade. (ML) both ; and the nuisance to be 

Com. Law. abated ; see^o^^, p. 305, n. 



of the snrgeon, and her reply thereto, was received (^). Where the deceased, 
on the day of recemng the injury, said he should not get better, and continHed 
to say so luitil his decease, eleven days afterwards ; a declaration made on the 
day of the injury was held receivable, although he never expressed to the 
surgeon any opinion either of hope or apprehension, and although the surgeon 
thought there was a probability of recovery until the day before his death, 
which opinion, however, was not oommunioated to the patient (7^). But where 
the proof of the deceased's knowledge of his situation was that he said, seven 
days before his death, "he should never recover;" this was rejected, ''for a 
man may receive an injuiy from which he may think that ultimately he shall 
never recover, but that would not be sufficient to dispense with an oaUi" 
For the purpose of determining whether the declai*ation ought to be received, 
the conauct of the deceased should be considered, to see u it was that of ft 

Eerson convinced that ''death was at hand," and not merely the expressions 
e used respecting his condition (J^). 

(^») Per Alderson, B. after consult- (") Per Hunock,B., VanButchelfs 
ing Patteson, J., AshtorCs case, 2 Lew. ease, SC. & P. 631. 
C. C. 147. See also Smith's case, 

1 Id. 81. (W) Per Coleridge, J., SpiUbury's 



{^*) Moslems ease, 1 Mood. C. C. 97. case, 7 C. & P. 187. 
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■ove that the party named in 
indictment, was at the time 
ng in the land or sea forces 
ler Majesty, as may be 
ged — that the prisoner was 
« of that fact — the means 
^hich the prisoner endea- 
ed to sednce the party 
id ; although it is not ne- 
ry to allege these in the 
tment (a). Bosc, Cr, Ev. 
529 ; Arch. 12 ed. 622. 
ec. of Indict Id, 621 ; 
a Z. 501. 

Fuller't cote, 1 B. & P. 180. 



OBSXaVATIOKS. 

By section 2 of the statute, 
the venue may be laid in any 
county. A saQor who has been 
in the sick hospital thirty days, 
and therefore is not entitled to 
pay, nor liable to answer before 
a court-martial for what he does, 
is nevertheless a person serving 
in Her Majesty's navy within 
this Act (6). 



{h) Tiemey'9 ease, R. k R. 74. 



>Te the commencement, or 
mance by the defendant, 
it which is charged as the 
on of the nuisance in ques- 
-the use of this for the 
ses alleged — that it is 



As to the definition of a nui- 
sance, and the requisites of the 
indictment, see note at p. 300, 

r Making caudles in a town 
boiling stinking stuff, so as 
to annoy the whok neighbour- 



degree of credit to be given to this spedes of OTidenoe is at all: times 
x> observation This species of proof has been spoken df as an 

ly, and contrary to all the general roles of eridenoey yet as haTing, when 
ceivedj the greatest weight with juries (7*) ; and it has been also said, 
though the sanction under which the declaration is made is deemed 
lent to an oath, yet the opportunity of investigating the truth is very 
it; and therefore the accused is entitied to every ailowance and bene& 
) may have lost, firom the absence of the opportunity of more full in- 
tion, by means of cross examination The party against whom the 
xl*s statement is produced may enter into the particulars of his state of 
EUid of his behaviour in his last moments ; and mav be aDowed to lediow 
e deceased was not of such a character as was likely to be impressed 
i<«Iigiou8 sense of his approaohiog dissolution (M). 

;ee Phill. Ev. 8 ed. 305. (») Phill. Ev. 7 ed. 288. In 

?er Coleridge, J., SpiUbury* CrocJbetfs cote, 4 C. & P. 544, the 

•jora, declaration was ''that damned man 

^er Alderson, B., AthtofCt cote, has poiBoned me." 
C. C. 147. 



soo 
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N U IBAJUCR-^cOTUinued. 



(a) a public or common nuisance is such an inconvenient or troublesome 
offence as annoys the whole community in eeneral, and not merely some 
particular person ; and therefore this is indictable and not actionable Q). Bat 
an indictment will not lie for a nuisance to a few indiyiduals of a pnrticolsr 
place only A nuisance may be either from doing, or n^lecting to do that 
which the common good requires (') ; and if the thing comjuained of be Itkelif 
to produce an injmy it is sufficient {*), IndictmerU.} — This should describe the 
situation, and state the place where tne nuisance was committed Showing 
it to be near a highway and several dwelling-houses, is sufficient (*). Where 
the thing complained of becomes a nuisance only from special circumstanoesr 
the indictment should state such special matter, and not condlade to the 
common nuisance (^). An allegation that the defendant caused divers persons 
to assemble, discharging fire-arms, etc.; was held to be supported by evidence 
of such assemblages talong place, inasmuch as this was a probable oonsequenoe 
of the defendant s keeping a ground for shooting pigeons in such a neighbour- 

(I) 4 fil. Com. 167. For a privaU {*) VatUandillo's cam, 4 U. k ^ 

nuisance, the remedy is by action on 73. 

1H«^ ohTi^ ; 1 Inrt. 66 ; ^ j^^^ g Show. 216. 

Lloykt 'ctue, 'potl, p. 803 (o). (*) ea*e, Stra. 686. 



;») 1 riawk. 0. 75, s. 1. (T) Com. Pal. 868, 874. 
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njuriouB to health, or so 
e as to detract from the 
ent of life and property 
leighbourhood — ^that it is 
3uloiis neighbourhood, or 
highway. Base. Cr, Bv. 
;9 ; Arch. 12 ed. 716. 

of Indict. Id. 715 ; 
I L. 510 : for using a 
1 a public market as a 
erhouse, C. C. C. 301, and 
^ent. 224 ; for erecting 
iifactory for hartshorn, 
J. 311 ; for other prece- 
ee TwUy infra. 



OBSERYATIONS. 

hood with stenches (a) ; a brew- 
house erected in such an incon- 
venient place that the business 
cannot be carried on without 
greatly incommoding the neigh- 
bourhood (6) ; a manufactory 
for making spirit of sulphur, 
vitriol, ana aqua fortis (c) ; a 
tannery where skins are steeped 
in water, by which the neigh- 
bouring air is corrupted {d) ; 
keeping a shooting. - ground, 
whereby idle and disorderly 
persons are collected near the 
spot, to the alarm and disturb- 
ance of the neighbourhood {e) ; 
oonve^dng the refuse of gas into 
the nver Thames, whereby the 
re destroyed, and the water rendered unfit to drink (/) ; 
ich been held indictable nuisances. So has the making 
jises in the night, as with a speakinff-trumpet {g) ; so the 
I for money a monster which had died and been embalmed 
1 it is said that keeping dogs which make noises in the 
3 indictable (i). So the keeping of hogs in a town is not 



hayle*8 case, cited Cro. Car. 
ut see 2 Roll. Abr 139; 
c. 75, 8. 10. 

aawk. c. 75, 8. 10; Wigc^s 
jA. Raym. 1163. So in the 
a glaa^oaae, or swineyard. 

litis COM, 1 Burr. 333; so a 
aanii£eu!tory, lieU^s case, 2 C. 



{d) Pappineau*s case, 2 Str. 686. 
(<) Mowis case, 3 B. & Ad. 184. 
(/) Medlei^s case, 6 C. & P. 292. 
(g) Smith*s case, 1 Str. 104. 
(A) Earring v. Walrand, 2 Cha. 
Ca. 110. 

(i) 2 Chitt. Cr. L. 647 ; as to fero- 
cious dogs, see p. 304, n. 



The indictment must not conclude to the damage of an individual 
If a party indicted for a nuisance continue the same, he may be asain 
for such continuance The defendant cannot object to the indict- 
il he has pleaded to it ("). Besides the precedents referred to supra, 
ToUowinfif: — for erecting a privy near the highway, 4 W^nt. 225; 
ig putnd carrion near the nighway, 4 Went. 213 ; for keeping a 
1 unruly bull in a field through which there was a footway, C. C. C. 
keeping a ferocious dog immuzzled, C. C. C. 311 ; for baiting a bull 
een's hig:hway, 4 Went. 213. (See 5 & 6 Wm. IV. o. 69, s. 3.) 
eam'e7igi7ies.\ — The statute 1 & 2 Qeo. lY. c. 41, s. 1, enacts, ''That the 
which judgment ought to be pronoimced, in case of conviction of 
indictment" (that is, for public nuisance arising ''from the improper 
ion, as well as from the negligent use of furnaces employed in the 
of engines by steam"), may " award such costs as shall be deemed 
id reasonable to the prosecutor," such award to be made before or at 
of pronouncing final judgment. By the 2nd section, if it shall 
the Court, that the grievance may be remedied by altering the con- 
of the fiimace, the Court, without the consent of the prosecutor, 
e such order as may be deemed expedient for preventing the nuisance 

^s ease, 28 B. & Ad. 184. («>) 1 Ld. Raym. 370. . 

fiwk. c. 76, s. 8. (") Dalt. c. 66. 

2 D 
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in fotare, before paaring flnal lentenoe. B7 aeotkm 8, the Aet is not to exttnd 
to fornaoes of steam-engines tHed solely for working mineiy or smelting ores or 
minerals, or in manufiActaring the prodaoe of such ores immediately adjoimng 
the premises where they are raised. 

Other 9i«isanccf.]— £iesides the nuisanoes treated -of in the text at pw SOI, 
et seq. {^*), other acts, which the law regards as saoh, wUl be here notioei 
Common stages for rope-dancers (") ; and playhouses, if they drscw together 
numbers of people to the inoonvenienee of the neighboorhood, are nnisenoes 
for this reason 0*). By 26 Greo. II. c. 96, any house, room, garden, or otber 
place kept for pablio dancing, music, or other public entertainment of the 
uke kina, in the cities of Loodon and Westminster, or within twenty miles 
thereof, without a license from the magistrates, shall be deemed a disorderiy 
house, and the keeper is subjected to the penalty of £100, and is otherwise 
punishable as the law directs in the case of disorderly houses A room 

(13) See also ante, titUt Bbidgbs, of persons in a field for the purpose 

p. 48 ; DiBOBDBRLT Houass, p. 90; of pigeon-shooting, to the disturbanoe 

Highways, p. 148. of the neighbourhood ; Moor^s com, 

1 Hawk. c. 25, s. 6 ; 4 Bl. Com. 8 B. & Ad. 184. See anU, p. 801, 

ler. («). 

[»♦) Id. c. 75, s. 7. See 8 B. & Ad. 
189. So collecting together a number (i') See anU, p. 90. 
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nniBance by statute (k), but also at common law (Q. Nui- 
occasioned by steam-engines are regulated by statute (m). 
ler the nimiber of persons annoyed *is sufficient to render 
ktter a public nuisance, is a &ct to be judged of by a jury (n). 
i a tinman wafi indicted for the noise mi^e by him in carry- 
i his trade, and it appeared that it only imected the in- 
ats of the sets of chambers -in CliffordVinn, and that the 
[night be partly excluded by shutting the windows ; it was 
'ha,t the indictment could not be maintained, as the annoy- 
' anything was a private nuisance (o). But that is a public 
ce whereby the air, near a highway, is corrupted (p) ; and it 
necessary that the smell should be unwholesome, it is enough 
mder the enjoyment of life and property uncomfortable {q). 
oxious trade is already established m a place remote from 
tions and public roads, and these are afterwards built and 
acted in its neighbourhood, the party is not liable to any 
nent for a continuance of his trade (r). And where a party 
tke business of a tallow-melter in a neighbourhood where 
manufactories of the like nature were established, it was 
tJaat he was not liable to be indicted for a nuisance, unless 
moyance was much increased by the new manufactory («). 
) the trade in question had been carried on for many years 
the defendants came to the premises, but was much greater 
them, and it appeared that the neighbourhood was full of the 
ind other noxious trades, and that ihe defendant's trade had 
sanded on by him in an improved manner, it was left to the 
3 say wheuier there was any increase of the nuisance ; if in 

W. & M. 8688. 2, c. 8, a. 20. ease, 5 Esp. 217. If there are smells 

Vig<f8 eate, 2 Ld. Raym. 11<|3. offensive to the senaes. it is enough, as 

3ee note, p. 301. the neighbourhood has a right topure 

White's case, 1 Burr. 887. and fresh e^fper Abbott, C. J., ITeiWs 

^er Lord Ellenborough, Lloyd's case, 2 C. & P. 485. 
Esp. 200. (r) Per Abbott, C. J., Cross's case, 

Pappineau's case, 2 Str. 686. 2 C. & P. 483. 
kite's case, aide. See Davjfs {s) B. NevUVs case, Peake, 91. 



>r public music or dancing is within the statute, although it be not 
7ely used for these purposes, and although no money be taken for 
Ion ; but the mere accidental or occasional use of a room for either or 
* these purposes, will not be within the Act {}^). Every one, at common 

entitled to keep a public inn i^) ; but if he usually harbour tiiieves, or 
frequent disorders in his house, or take exorbitant prices, or refuse to 

a traveller as a guest into his house, or to find him victuals upon the 
of a reasonable price, he may be indicted for a public nuisance So it 
isance for a common dealer in provisions to sell unwholesome food, or to 



Per Lord L3mdhurst, C. B., 
y V. Tuffs, 6 C. & P. 271. See 
-egory v. Taverner, Id. 280. 
[f an alehouse, it comes within 
tutes concerning such. To keep 
1 inn on a Sunday, and suffer 
y and noise therein, if it amount 
cnmon nnisance, is an indictable 
; 1 Bum's Just. 101. See a 
3nt of indictment for selling 
% Sunday, Matt. C. L. 505. 



n 1 Hawk. 0. 78, 88. 1, 2 ; 4 Bl. 
Com. 167. See Ivenifs case, 7 C. & P. 
218 ; with a precedent of indictment. 
The indictment should state that the 
person refused was a traveller, 12 Mod. 
445. It is said, that setting up a new 
inn, where there are already a suffi- 
cient number of ancient and well 

r>vemed inns, is a nuisance. Id. ; 
Bac. Abr. Inn. (A) ; 1 Buss. 298. 
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mix noxious ingredients in the provisions which he sells (*•). Things likely to be 
productive of injury to the persons, or those residing in the neighbourhood, are 
nuisances ; as the erecting of gunpowder-mills, or the keeping a gunpowder 
magazine near a town (^). The making and selling of fireworks and squibs, 
or throwing or firing them into any public street or highway, is declared to be 
a common nuisance by statute ('M. So is the baiting or fighting of dogs, 
1 Wm. IV. c. 69, s. 8, and 2 & 8 Vi< 



■ers, bulls, or bears, by 5 & 6 Wm. IV. c. 69, s. 8, and 2 & 8 Vic. c 47, 
s. 52. Suffering a fierce and dangerous animal, as a fierce bull-dog which is 
used to bite people, to go at large, is an indictable offence (^). If the animal 
is not such as in general, from its ferocity, would be dangerous, it must be 
shown that the owner was aware of the ferocity of that particular animal (^). 
To expose in i ublic a person having a contagious disease, as the small-pox, is 
an inmctable offence (2^. Eaves-droppers (^^) are indictable as a public nui- 
sance ; so is a common scold {^), The particulars need not be set forth in the 

(W) Dixon's ease, 8 M. & S. 11. C^*) VantandUlo's case, 4 M. & S. 

P) Williams's case, 4 Bum's Just. 73 ; Burnett's case, Id. 272. 

if (L^Yin ^ ^ * Com. 167 ; 1 Buss. 302. 

21) io Wm! III. 0. 7. m 4 Bl. Com. 168 ; 1 Hawk, c, 76; 

22) 4 Bum's Just. 578. s. 14 ; Margaret Cooper's case, 2 Str. 
"') 2 Lord Raym. 1582. 1246. 
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oonsequence of the alleged improvements in the mode of con- 
docting the business, there was no increase of annoyance, though 
the business itself had increased, the defendants were entitled to 
an acquital ; if the annoyance had increased, this was an indict- 
able nuisance, and the aefendants must be convicted (t). It is 
said that where offensive works have been originally established 
under circumstances which would primd facie protect them, yet 
that a wilful neglect to establish improvements which would make 
them less offensive may be indictable (u). No length of time 
will legitimatize a nuisance : thouffh twenty years' use may bind the 
right of an individual, yet the pm>lic have a right to demand the 
suppression of a nuisance, though of longer standing (x). It is 
a^inst law to prescribe for a nuisance (^). It is now settled that 
it is no answer to an indictment for a nuisance, that upon the 
whole it famishes a greater convenience to the public than it takes 
away (z). Upon an mdictment for a nuisance, stating that horses 
passing along a highway were terrified by the engines on a rail- 
way, constructed in some parts within five yards of the highway; 
it was held, that this interference with the rights of the public 
must be presumed to have been sanctioned by the I^egislature (a). 
A party may be guilty of a nuisance by the act of his servant or 
af ent, where such agent acts under a general authority to manage 
the works complained of, though personally ignorant of the par- 
ticular plans adopted, and thou^ such plans be a departure from 
the original and understood method, which the principal had no 

(t) Watt a ease, M. k M. 281. (v) Fowler v. Sanders, Cro. Jac. 

(«) 1 Rnas. 297. 446. 

{x) Weld V. Hornly, 7 East, 199 ; Wn^A*» i A ]tr v w . 

CMB cited by LorSr EUenborongh, {f^^**^ * f ; f 

8 Camp. 227. See Caupland v. Far- SST^/? ^Tfif 1^1*1 Mn^^'. 

ca^, Peike. 98,*it was ruled that a V^'/ ^^^.^^^ K Mr^X* 'c l 

peiwRi cannot be indicted for corUinw- 5r ^* fnT* a * ll* ^^^> ^- * 

vng a noxious trade which has been -"^jm^. «wv. v , 

carried on in the same place for ^' 

neariy fifty years. (a> Peat^a ease, 4 B. & Ad. 30. 

indictment and it is sufficient to give in evidence generally that the 
defendant is always scolding (^^). All lotteries are declared by statute to be 
pubUc nuisances, imless specially sanctioned by Act of Parliament {^). By 
the Municipal Corporations' Act, the council of any borough, with the sanction 
of the Secretary ^f State, are empowered to make^ by-laws for the suppression 
of all such nuisances as are not already pimishable in a summary manner {^). 
Bee also the Vagrant Act, 6 Geo. tV. c. 83, and 1 & 2 Vic. c. 88 ; and the 
Metropolitan Police Act, 2 & 3 Vic ©. 47 ; as to nuisances prohibited thereby. 

Abatement of the nui8ance.}^AM the removal of the nuisance is of course the 
object of the indictment, the Court will adapt the judgment to the neoessitv 
of the case. If the nuisance therefore is alleged in the indictment to be still 
continuing, the judgment of the Court may be that the defendant shall remove 
it at his own cost (^i). But whei-e the existence of the nuisance is not averred, 
judgment of abatement cannot be given C^). And where the Court are satisfied 
that the nuisance is effectually removed before judgment is prayed, they will 
'(») 2 Hawk. c. 25, a. 69. (") 1 Hawk. c. 76, s. 14. 

(M) Per Buller, J., Janson v. „ ^ , , 

StWrt, 1 T. R. 764. W Stead^e case, 8 T. R. 142 ; and 

(») 10 k 11 Wm. ni. c. 17. see R. Y.JusHces of Yorkshire, 7 T. R. 

(*>) 6 & 6 Wm. IV. c. 76, n. 90, 91 . 468. 

2 D 2 
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By selling obscene prints or ¥me or imprisonmeat^ or 

books. (M.) both ; with or without haid 

Pnif T.Aw labour. 

f^OM. LiAW. 14 & 15 Vic. a 100, s, 29. 



Public indecency by expos- Fine or imprisonment, or 

ing the naked person. (M.) both, with or without hard 

Com Law labour. 

U)M. liAW. 14 & 16 Vic c. 100, s. 29. 



in that case, refuse judgment to abate it (^'). The judgment of abatement k 
only to remove so much of the thing as actually causes the nuisance ; as if a 
house is too high, to pull down so much of it as is too high ; or if the nuisance 
arises from carr^^ing on an offensive trade, the judprment is not to pull down 
the building, but omy to prevent the defendant using it for the offensive pur- 

(») IwledofCt case, 13 East, 164. 
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Q to suppose discontinued (5). So may the owner of land let 
enant, on which a building is erected which is a nuisance, or 
hich the occupation is likely to become a nuisance, be liable 
1 indictment for such nuisance being continued or created 
^ the term. And the purchaser of a reversion is liable, if 
nginal reversioner were so, though the purchaser has had no 
■tanity of putting an end to the tenanrs interest, or abating 
Luisance (c). As to when buildings are to be deemed com* 
nuisances, see 14 Geo. III. a 78, ss. 58, 60. As to other 
nces, see the two next offences and note at p. 302, ei seq. 



MedUifs cote, 6 C. & P. 



(c) Pedleys cote, 1 Ad. & £. 822. 



re the print or book in evi- 
— ^prove its purchase at the 
of the defendant by the 

named in the indictment. 

of sale bv the defendant's 
it is sumcient ; see aTUe, 
7, n. Ro9c, Cr. Ev. 2 ed. 
Arch. 12 ed^ 616. 
c of Indict Id.; Matt, 
504. 



An indictment at common 
law may be maintained for any 
offence which is against public 
morals or decency (a). Under 
this head may be comprehended 
every species of representation, 
whether by writing, oy painting, 
or by any manner of sign or 
substitute, which is indecent and 



oontrarv to public order (b). The 
principle of the cases seems also 
to indude the representation of 
le plays, an offence which has formed the ground of many 
jutions (c). By the Vagrant Act, 6 Geo. IV. c. 83, any person 
ly exposing to view, m any street, etc., any obscene print, 
e, or other exhibition, is liable, on conviction before a Justice, 
lEE months imprisonment with hard labour ; and by 1 & 2 Vic 
3. 2, exposing obscene prints in shop windows is within the 
statute. 



Ln opinion formerly prevailed 
indictment did not He for an 

it wriiing! not reflecting upon 

ridual ; 2 Hawk. c. 73, s. 9. 

v. Hill, 2 Str. 790 ; H. v. Curl, 
; Ji. Y. Head, Fortes. Bep. 



98 ; R. V. Wilkes, 4 Buit. 2627, 2574 ; 
Holt on libel, 2 ed. 73. See also 
8 Geo. IV. c. 40, b. 3. 

(b) Id. 

(c) Id. : 2 Stark, on Slan. 2 ed. 
159; 1BU88. 220. 



^-e the offence as laid — ^the 
\ not material. Arch. 12 ed. 

i. of Indict. Id.; Matt. 
04. 



See Observations, «w^m; and 
8ir Charles Sedley's case, 1 Sid. 
168 ; 1 Keb. 620 ; 10 St. Tr. 
App. 93 ; OaUards case, 1 Sess. 
Ca. 231. If the exposure is only 
visible to one person, an indict- 
ment for a common nuisanc^ 



. Where the defendant, being mider recognizance, was at the time 
3n the Ck>ntinent in ill health, and it appeared that the nuisance had 
ated, and the prosecutor being willing to consent to an acquittal, 
lese circumstances, a verdict of not guilty was allowed to be taken ('^). 
zppineau't case, 1 Str. 686. Per Patteson, J., after consult- 

, 53 : Co. Ent. 92, b. ing Erskine, J.. MachmichaeVs C€Lse, 

8C. k P, 755. 
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OATHS— CTnlawful. 



Penal servitude for pour years. 



Admiiiistering or taking an 16 & 17 Yic. c. 99, as. 1 & 4. 
unlawfol oath. (F.) 

37 Geo. IIL c. 123, 8. 1. (a.) 
Not triable at Quarter Sendona. 
6 & 6 Vic. c. 38, a. 1. 



(a) 87 Geo. III. c. 123, b. 1, enacts, " That any person or persons who shall 
in any manner or form whatsoever administer, or cause to be adminstered, or 
be aiding or assisting at, or present at and consenting to the administering or 
taking of, any oath or engagement, purporting or intending to bind the penon 
taking the same, to engage m any mutinous or seditious purpose, or to (usturb 
the public peace, or to be of any association, society, or confederacy, formed 
for any sucn purpose ; or to obey the order or commands of any committee or 
body of men not lawfully constituted, or of any leader or comipander, or other 
person, not having authority by law for that purpose ; or not to inform or give 
evidence against any associated confederate, or other person ; or not to reveal 
or discover any unlawful combination or oonfiBdsracy ; or not to reveal or dit- 
oover any illegal act done, or to be done ; or not to reveal or discover any illegal 
oath or engagement, which may have been administered or tendered to, or 
taken by such person or persons, or to or by any other person or persons, or the 
knport of any such oath or engagement,-^shall, on conviction, be adjudged 
guilty of felony." 



I 

I 
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will not lie (a). Bathing in an indecent manner near a highway, or 
in any part of a public river ; or for a man to undress on the b^h 
and bathe in the sea, where he can be distinctly seen from neigh- 
bouring houses, is an indictable offence (b). By the Ya^^rant Act 
(see supra), obscenely exposing the person in a public pkce, witii 
intent to insult any female, is punishable by summary conviction. 

(a) IL V. Webb, 1 Den. C. C. 838; (b) Cmden's com, 2 Camp. 89; 
S.C.T.&M.28. ik &Ad. 988. 



Prove the administering or By section 6 of the statute, if 
taking by the defendant, of or to the offence has been committed 
the party named in the indict^ on the high seas, or out of the 
ment, an oath or engagement of realm, the ventte may be laid in 
the purport stated in some one any counl^ in Ei^land. By 
count of the indictment (see Ob- section 4, it is not necessary to 
servations). Base, Cr, Ev, 2 ed. set out the words of the oath ; 
748 ; Arch. 12 ed. 618. stating the purport or some mar 

Free of Indict Id, 618, 619 ; terial part of it, is all that is 
^ Matt, C, L, 511, 512. required ; and this may be set 

out in different ways in several 
counts, so as to ensure the 
bringing it within some of the descriptions in the statute (a). Where 
it was averred that the oath was administered not to give evidence 
against a person belonging to a sodetv of persons associated to do 
certain illegal act ;" t£is was held sufficient (6). Bv section 5, 
engagements in the nature of oaths are to be deemed oaths in what- 
ever form, and whether administered or taken without being ad- 
ministered (c). Where the indictment is for taking such an oath, it 
is not therefore necessary to prove that any person administered it ; 
and if the book on which the oath was taken was not the Testa^ 
ment, it is immaterial, if the party taking the oath believes himself 
to be under a binding engagement (d). If the oath were read from 
a paper at the time of its being administered, it is not necessary to 
produce such paper, or give notice to produce it ; parol evidence 
without such notice is simcient ; and if the nature of the oath do 
not sufficiently appear from the words of the oath itself, parol evi- 

(a) See Moor't cote, 6 East. 419, xi. (c) See Lovelets*8 ease, 6 Id. 596 ; 

1 Mood, k Hob. 849. 

(b) BrodribVs case, 6 C. & P. 671. (jd) Id.; and BrodribVs case, anU, 

52 Geo. m. c. 104, s. 1, enactg, "That every pei-son, who shall in any manner 
or form whatsoever admmister, or cause to be administered, or be aiding or 
assisting at the administering, of any oath or engagement, purporting or intend- 
ing to bind the person taking the same, to commit any treason or murder, or 
any^elony punishable by law with deaths shall, on conviction, be adjudged 
guilty of felony [and suffer death as a felon, without benefit of clergy] ; and 
every person who shall take any oath or engagement, not being compelled 
thereto, shall, on conviction, be adjudged guilty of felony, and be transported 
for LIFE, or for such term of years as the Ck>urt shall adjudge." The punishment 
of death provided by this section is repealed, and that of transportation for 
life substituted, by 7 Wm. IV. and 1 Vic. c. 91, s. 1. Now vide 16 & 17 Vic. 
c. 99, ss. 1 & 4. The punishment for taking remains as supru. See post, 
p. 310. 

By the 39th G^. III. 6. 79, s. 2, "All societies, the members whereof are 
required to take unlawful oaths or engagements, within the intent of 37 Geo. IJI. 
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PUNISHWDIT. 



Administering or taking any 
oath or engagement to commit 
any treason or murdbr, or anv 
felony^ punishable by law with 
death. (F.) 

52 Geo. III. c. 104. s. 1. 
note, p. 309, ante. 



See 



YoT administering : transport- 
ation for LiPB, or not less than 
FOTTRTBEN yoars; or penal servi- 
tude for LIFE, or not less than four 
or more than ten years ; or im- 
prisonment for not more than 
THRBEyears, with orwithout hard 
labour, and with or without soli- 
tary confinement ; such confinement not exceeding one month at a 
time, nor three months in any one year. 7 Wm. I v . and 1 Vic. a 91, 
ss. 1, 2 ; 9 & 10 Vic. c 24, s. 1. ; 16 & 17 Vic c. 99, ss. 1 & 4 

For taking: transportation for life, or for smh term as the Court 
shall adjudge, 52 Geo. III. c 104, s. 1. But vide now 16 & 17 
Vic c 99. (It is apprehended now that the punishment would be 
the same as above, without the imprisonment.) 



o. 123, B. 1 {ante, p. 308, n.), or any oatih not required or authoriaed by law, 
are declared unlawful combinations." By section 8, " Offenders may be 
summarily convicted, or proceeded against by indictment; and in the 
latter case are liable to transportation far seven years, or to imprisonment for 
TWO years.** 

B^ 57 Geo. III. c. 19, s. 25, " All socities, the members whereof shall be 
required to take any oath or any engagement which shall be unlaw^ within 
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denoe of any declarations made by tlie defendant at the time he 
administerea the oath, are reoeiyable (0). This oath, " Yon shall be 
true to eyery jonmejrman sheaiman, and not to hurt any of them, 
and you shall not diyulge any of their secrets — So help you God/ 
was holden to be within this statute ; for it is not confined to cases 
of mutiny and sedition, but extends to unlawful combinations or 
conspiracies, or to raise wages, and make regulations in a particular 
trade (/). An association, the members of imch are bound by oath 
not to cQsdose its secrets, is an unlawful combination and confe- 
deracy (unless expressly declared bv some statute to be legal) (g), for 
whateyer purpose or object it may oe formed ; and the administering 
an oath not to reyeal anything done in audi an association, is an 
offence within this statute (A). By section 2 of the statute, compul- 
sion is made matter of excuse for taking the oath ; but this must 
appear from eyidence produced by the &fendant, for it is not ne- 
cessary for the prosecutor to proye that the defendant was not com- 
pelled ; and it must appear, in oriler to ayail as a legal excuse, that 
the defendant disclosed the whole a£&ir upon oath to a ma^trate 
(or, if a soldier or seaman, to his commanding-officer,) withm four 
days after, unless preyented by actual force or sickness, and then 
within four days after such force or sickness ceased. By section 3, 
persons aiding, etc, at the taking of such oaths, or causing them to 
De administered, are deemed prmcipals, thou^ not present, and 
shall be tried as such, although the persons who actually admini- 
stered the oath, if such there be, shall not haye been tried or con- 
victed. As to the proyisions of other statutes, see ante, p. 309, n. 



(f)MarVa case, 3 East, 157. See n., ante. 
Baits case, QCkT, 668 ; Bro<2HM'« 

MM, Id. 671. (A) Lovela^s case, anie (c). 



Same as ante, p. 309. Bosc. By sect 7, the venue may be 

Cr. JSv, 2 ed. 748; Arch. 12 ed. hdd many county. Byss.4,5,&6, 

620. the same proyisions are made 

Prec. of Iddict Id; Matt, as by ss. 3, 4, & 5 of Geo. IIL 



in this by sect. 3, as to excuse arising &*om compulsion when taking 
the oath ; but the period within which a disclosure must be made in 
order to nui^e sucn excuse ayailable, is made fomtem days instead 
(rf four. See OhitroatWM, p. 309, ainle. As to the proyisions of 
other statutes in reference to unlawful oaths and combinations, see 
ante, p. 309, n. 

the 87th Geo. III. c. 123 (ante, p. 808, n.), or 62 Geo. III. c. 104, «epra, or 
any test or declaration not required by law, are to be deemed guilty of unlawful 
oombinationB within the 89th Geo. III. c. 79, <tepm." Both these statutes 
extend to persons becoming members or holding intercourse with them. Free- 
masom^ lodges, and meetings or societies of Quakers, or for charitable pur- 
poses ; and declarations approved by two Justices pursuant to 39th Geo. III. 
c. 79, 8. 3, are exempted. ^ DixorCa ease, 6 C. & P. 601, Bosancjuet, J., held 
that every person engaging in an association, the members of which, in conse- 
quence of being so, take any oath not required by law, is guilty of an offence 
within 67 Geo. III. c 19, s. 25. 





(7. X. 512. 



c. 123. See Observations, ante, 
p. 309. The proyision of that 
statute by sect. 2 is also included 



319 



PXTKISHllBirr. 




OFFENCE. 



OATH&— Unlawful— con*»ntttfrf. 
Administeriiig or receiving Fine or imprisonment^ or 



6 & 6 Wm. IV. c. 62, s. la 
Not triable at Qoarter Ses- 
sions. 6 & 6 Vic c. 38, s. 1. 



OBSCENE PRINTS.— (See title Nuibanck, antej p. 306.) 
OBTAINING MONEY, GOODS, etc, by False Pretence8.-(See 

title Cheating, ante, p. 60.) 



OFFENCES AGAINST THE PERSON.— (See titles Abduction; 

Abortion; Assault; Manslauohtek ; Murdeb; 
Rape, post; Sodomt, post,). 



to, or cause to be taken by any May be recorded, by 4 Geo. IV. 
person") " any poison or other c 48, arite, p. 3. 
aestnictive thong,** with intent 
to commit murder. (F.) 

7 Wm. IV. and 1 Vic c 85, 

8.2. 

Attempting to administer ; see 
post. 

Not triable at Quarter Ses- 
sions, d & 6 Vic c. 38, s. I. 




both. 



Administering (** administer 



Death. 
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■VIDSMCE. 

Prove the defendant a Justice 
of the peace, as set out in the 
indictment — ^his acting as such, 
is primd facie evidence that he 
administered, or received the 
oath — -wilfidnesB need not he 
proved (a). 

Arch. ISed. 66a. 

Free, of Indict Id. 662. 

(a) Iteg, v. i^ott, C. k M. 288. 



OBSBRYATIOVS. 

^e exceptions in the statute 
must be negatived in the indict- 
ment, and must show the matter 
about which the oath was admi- 
nistered (b). 



(5) Aroh. 12 ed. 662. 



Prove that the defendant ad- 
ministered, or caused to be tfiken 
the 'psaty named in the in- 
dictment, the poison, or, etc, as 
charged (a) — ^the intent to com- 
mit muixier from the circum- 
stances from which it may be 
implied (b). See Obsermtions^ 
p.315(A)(i). Bosc. ar,Ev.2ed. 
726; ^rcA. 12 ed. 520. 

Prec. of Indict. Id. 619 ; ifatt. 
C,L. App. 117. 



The indictment must allege the 
thing administered to be poi- 
sonous or destructive. Where 
two Cocculus Indicus berries, in 
the pod, were administered with 
the intent, and the pod would 
not dissolve, and thereby ren- 
dered the berries harmless ; it 
was held an administering of 
poison within the Act (c). An 
mdictm^nt for administering 
sponge mixed with milk, not 
alleging the sponge to be de- 



strultiTe, was'borden bad (d). 
Where the description of poison is doubtful, counts may be adaed 
varying the description ; and one count should charge it to be a 
certain destructive thing to the jurors aforesaid unknown'' (e). 
Where there is doubt as to the party intended, a count may charge 
the intent generally "to commit murder" (/). To guara against 
difficulty as to the proof of administering, a count should be added 
for attempting to administer," under section 3 ; see post, infra. 
Where a servant put poison into a coffee-pot, and when her mistress 
came down to breakfast, told her that she had put the coffee-pot 
there for her, and the mistress drank off the poisoned coffee ; it was 
ruled that, in order to constitute an administering, it is not necessary 

(a) Perhaps proof of any other 
thing, ejutaem generis, with that men- 
tions in the indictment would be 
si]fficient> as in the oaae of murder. 
Phillip's ease, 3 Camp. 74: Cot^s case, 
6 C. k P. 403. 



(b) Ab to presumptions in general. 



2 E 



see Bofio. Cr. Ev. 2 ed. 18 : Archb. 
8 ed. 101. See ante^jp, 278 (b). 
(c) R. V. Cluderay, 1 Den. C. C. 614. 
Id) PowUs cas4,4C.k P. 571. 
(«) Arohh. 8 ed. 436. 
(/) See MyarCs ease, 2 Mood, k Bob. 
213. See poH, {i); and ffuwts ^e, 
1 Mood. C. C. 93. 
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OFFBVOK. PUKTSmCElT. 

OFFENCES AGAINST THE TEBSON^€<nUinued. 



Attemptmg '^to administer to 
any person any poison or other 
destructive tmng," with intent 
to commit murder. (F.) 

7 Wm. IV. and 1 Vic c. 86, 

88. 3, 8. 

Not triable at Quarter Ses- 
sions. 5 & 6 Via a 3d, s. 1. 



Transportation for life, ct for 
not less than fourteen years ; or 
penal servitude for life, or not 
less than four or more than tek 
years ; or imprisonment not ex- 
ceeding THREE years, with or 
without hard labour, and with 
or without solitary confinement; 
such confinement not exceeding 
ONE month at any one time, nor 
THREE months in any one year. 

9 & 10 Vic. c. 24, s. 1 ; 16&17 
Vic c. 99, 88. 1 & 4, 



Stabbing (" stab, cut, or Death, 
wound") any person with in- May be recorded hj 4 Geo, JY 
tent to commit murder. (F.) [See c. 48, anCe, p. 3. 
note (a) p. 316.] 

7 Wm. IV. and 1 Vic c 85, s. 2. 

With intent to maim, etc., 
Bee post, -p. • 

Not triable at Quarter Sessions, 
5 & 6 Vic c 38, 8. 1. 
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lere should be a deHveij by the hand, and that this was ^a 
; to be taken" {g). So also, where the defendant knowingly 
A., to administer as a poison to R, but A. n^lecting to do 
was accidentally given to R by a child ; this was holden an 
istering by the defendant, as much as if she had ffiven it to 
;h her own hands (A). It is not sufficient that &e offence 
have amounted to murder, had death ensued ; the jury must 
isfied that the prisoner had a positive intention to commit 
r An indictment for causing poison to be taken by A. 
ntent to murder A.^ is not sustained by evidence showing that 
ison, though taken by A., was intended for another person (Je), 
Qce of administering at different times may be given to show 
tent (Q. If the intent is not proved, the defendant may be 
guilty of an assault under the 14 & 16 Yic. c. 100, s. 9, cmte. 



TarUift eate, 4 C. & P. 869. 

fiehaeVt ease, 9 Id. 856; 
. C. C. 120. 

le Cnue't cote, 8 C. & P. 541 ; 
f^t ease, 9 C. & P. 268, j^t, 

'er Parke, B., after oonsaltiDg 



Aldenon, B., in R^n*t eate, Mtpro, 
who doabted the deoialQii in L«wt 
eate, 6 0. & P. 161. See also Hoiet 
COM, 7 Id. 518, whioh, however, was 
under 9 Geo. IV. c. 81 ; the words of 
which were, "with intent to murder 
tuck person." 
(0 Mog^t MM, 4 C. & P. 864. 



ve the attempt to admi- 
the poison, or, etc, as 
in tne indictment — the 
as ante, p. 313 {b\ Bosc 
2 ed. 726 ; Arcn. 12 ed. 



!. of Indict Id.; 
Lpp. 122. 



Matt. 



idman*t com, under 48 G^. III. 
1; 1 Mood. CO. 114. 



See Observations, ante, p. 313. 
Under the statute, which (fid not 
contain the words attempt to 
adminieter; it was held that to 
constitute an administering some 
of the poison must be taken into 
the stomach : but the circum- 
stances of that case would pro^ 
bably support an indictment 
under this section (a). Giving 
poison to an asent to be admi- 
nistered to another, so that th^ 
affent would be the sole principal 
fdon, is -not an attempt to ad- 
minister within the statue (6). 
Whether bodily injury be or be 
not effected, is made unmaterial 
by this section of the statute. 

{h) JL y. WiUiame, 1 Den. C. C. 89. 



re that the defendant cut, 
d, or wounded, the pro- 
r as charged (see note, 
—the intent, as ante, p. 313; 
loec. Cr. i^. 2 ed. 727; 
L2 ed. 630. 

X of Indict Id, 629 ; Matt, 
lpp. 119. 



Counts charging the several 
intents mentionea in the 4th 
section of the statute {aee poet, 
p. 322) may be joined, though 
the punishment is different (a). 
The instrument or means by 
which the injury was inflicted 
need not be stated, and if stated 



(a) Strangle cote, 8 C. & P. 172. 
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OFFENCES AGAINST THE PEBSON— e<MtfMMiedL 



Gausiiu; cause by any 
meaDB whatsoever to any per- 
son any bodily injury dianger- 
ous to life" with int^t to oom- 
mit murder. (F.) 

7 Wm. IV. and 1 Vic. a 86, 
&2. 

Not triable at Quarter Ses- 
sions. 
6 & 6 Vic c 38, s. 1. 



Death. 

May be recorded by 4 GealV. 
a 48, aaUe, p. 3. 



(a) Stab, cut, or w<m'nd^\—1i a outtm^ be inflioted, thou^ by an insbnuneol 
not intended for cutting, aa by a striking over the face with the claw-end of a 
hamn^er ; this will be a cutting within the statute (i). So also it has been 
holden, where the cutting was inflicted with an iron adapted fbr the pnipow 



(1) AtkirmrCt case, R. &; R. 104. 
Since this decision, the nature of the 
i^jwry, and not of the instrwrneni is 
to be considered the proper test (see 
2 Stark. £v. 2 ed. 500, n.) ; and the 
authority of the cases, doubted, where 
it has been ruled, that a blow from a 
square iron bar, which inflicted a con- 
tused and lacerated wound, AdaitCt 



ease, 1 Buss. 597; a sinular wound on 
the head by a blow from the metal 
scabbard of a sword, the sword being 
inthesoabbardatthetime, WhUMd^t 
case, 1 Buss. 597; a blow wioi the 
handle of a windlass, though it made 
an incision, Aiion, 5 Evan. Stat. p. 
834, n. ; was not a cutting within the 
Act. 
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not be proved as laid. Where the indictment charged 
nd to have been inflicted by striking with a 8tidL and kick- 
dth the feet) proof that the wound was caused either b^ 
3g with a stick or kicking was holden sufficient^ thouffh it 
inoertain by which of the two the iigur^ was inflicted (6). 
ans also, that it is not neoessanr to state in what part of the 



the injury was inflicted {c\ It is not necessary that the 
lould be in a vital part ; ror the question is not what the 
1 is, but what wound was intended ; and it is immaterial 
ler the injury be or be not effected (d). The three words of 
action ^ stab, cut, or wound," should be used in the indict- 
; for if the indictment be for cutting only, evidence of a 
US will not support it (e). See the cases which have de* 
l£e construction of these words, noticed at p. 316, n. As 
plication of aiders and abettors in guilt of principals, see 
t JL ; the proof of the intent, [see Observations, cmte, p. 315, 
[f this fiul, the defendant may be convicted of unlawfally cut- 
stabbing, or wounding, and he shall be imprisoned, with or 
it hard labour, for not exceeding thbxb years, under 14 & 15 
. 19, ss. 4) 5. 

riag/t ea§e, 1 Mood. C. C. 818 ; («) See the role as to murder, anU, 
C. 0. 61 ; ErU't eate, 2 Id. p. 268, n. 

lee as to indiotmeats for mur- (d) Swift eate, 1 Mood. C. C. 93 ; 
te, p. 268, n. GHffith*8 cote, 1 C & P. 298. 

(«) M*DenM€s ease, B. &; R. 866. 



ve the act done as charged ^ The nature of the bodily 
indictment — ^that a bo£ly injury need not be stated in 
dangerous to life was the the indictment ; and if it were 
uence — the intent fix>m necessary, a stisttement of the 
circumstances ; see ante, means by which it was inflicted 
\j (6). Ito9C. Cr, 2 ed. would be sufl^dent. Crua^s 
irih. 12 ed. 530. ccue, 2 Mood. C. C. 53 ; 8 C. 

i. of Indict IcL; Matt. & P. 541. See this case also, 
Lpp. 121. anU, p. 315 (t), as to what 

is necessary to warrant the 
jury in finding an intent to 
t murder. Jf this is not found, nor that the injury was 
ous to life, a conviction may be had under 14 & 15 Vic., c. 100, 
ide tupra, 

ig open doors, drawers, ohests, etc. (*). To constitute a wounding, the 
^ of the skin must be broken (') ; tnere should be a separation of the 
r%n; 'a separation of the cutide is not sufficient (*), Where it did not 
;hat the skin was broken or incised an acquittal was directed {^). So a 
18 not a wound within the statute (<). Where the skin was broken 
ly but not externally, a stroke from a hammer having broken the jaw 

iwearcTt ease, B. & R. 78; (») ^«o». cited 1 Mood. C. C. 280. 
e Judges. See MoriaHy Broohi, 6 C. &; P. 

XKf« COM, 1 Mood. C.C. 278 ; 684. 
881. 

LonghliWt «iw, 8 C. & P. {\Beeheat can, 1 Moo. k R. 626, 
r Bosanquet, Coleridge, and per Parke, B. 
, Js. 

2 B 2 



i 
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FuinsHXKirr. 



OFFENCES AGAINST THE 'BEBSON-^canimueeL 



Shooting at any person, or 
by drawing a tri^er, or in 
any other maimer^ attempting 
^ to discharge any kind of loaded 
arms at any person " with 
intent to commit l^e crime of 



murd^. (i^ 
l3, 8. 



7 Wm. 



and Yia a 85, 



With intent to ntaim, etc. ; 
see poity p. 322. 

Not triable at Quarter Ses- 
sions. 
5*6 Vice 38,s. 1. 



Tran8p<ntatioa for um, or 
for not less than foxtiitsbk yean ; 
or penal servitude for urs, or 
not less than vouB, or more than 
TEK years ; or im|MiBonmentnot 
exceeding thrsb years, with or 
without hard labour, and with or 
without solitary confinement ; 
audi confinement not exceeding 
ONB month at any one time, nor 
TBREB montiis in any one year. 

9 & 10 Yic. o. 24, & 1. 

16 & 17 Vic 0.99, 88.1 &4 



in two places, but there was not much Hood ; this was held a wounding O- 
Where the prisoner threw a hammer at the prosecutor, which struck hun ontbA 
ftuoe, and broke the skin for an inch and a half; on a case reseiTed, thii«« 
held a wounding (^). So where the stroke was by a Uudgocn, and the skin w« 
broken, and blood flowed And the same where the piisDiier stniflk the 
prosecutor on the outside m his hat with an air-gun, and the hard rim cf tfai 
hat wounded the prosecutor, but did not come directly in contact with 
head (»). A wound from a kick is within the statute ("). But when Uom 
ftotn. an iron instrument broke the collar-bone and violentW^ braised the ponoOf 
but did not break the skin ; this was holden not a woundmg 0*). An isBb^ 

(•) Faym't ease, 4 Id. 568. 



(7) Leonard Smithes case, S C. P. 
173, per Denman, C. J., and Park, J. 
JL V. Warman, 1 Den. C. C. 183. 

(0) Wither' 8 cote, 1 Moo. C. C. 294 ; 
2 C. & P. 446. 



(10) Shearers case, 7 Clc P. M 
(") Brigff^s ease, 1 Moo. C. C.S18. 
(W) Woo^s ease, 4 C. 4t P. S8L 
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Prove the shooting, or at- Counts for shootinj^, or for 
tempting to shoot, as may be attempting to shoot with intent 
charged — ^the intent fix>m the to maim, etc, under the 4th 
drcomstances ; see Observationa section (see po^yP' 324) are 
(a)y and ante, p. 313 (6). Eoso, usually added. Where there 
c^. Ev, 2 ed. 727 ; Arch. 12 ed. are doubts as to the person in- 
528. tended to be shot at, a count 

Prec of Indict Id. 627 ; for may allege an intent generally 
attempting to shoot. Id. ; MaU, to commit murder f [see ante, 
C. L. App. 123; for attempting, p .313 Where the indict- 

Id. 124. ment alleges that the pistol was 

loaded wiui powder and a leaden 
bullet, it must appear that it 
was loaded with a bullet, or the prisoner will be ao(j^uitted (a). 

What art loaded arnu.}— Where a pistol contamed no ball or 
shot, but wadding only, tne iury were directed that notwithstand- 
ing this, if the prisoner firea it so near the person of the prosecu- 
trix, and in such direction as that it woula probably kill her, or 
do her some grievous bodily harm, and with intent that it should 
do so, the case was within the statute ; on a conviction (upon counts 
which alleged the pistol was loaded with gunpowder and other 
destructive materials, the jury specially finding the latter fiict), and 
a case reserved, the direction ana conviction were both held right (6). 
"Where the jury found that a blunderbuss was loaded but not 
primed, a majority of the Judges were of opinion that this was equi- 
valent to a finding that it was not so loaded as to be capable of 
doin^ mischief by pullinff the trigger, therefore it was not loaded 
withm the meaning of tne statute (e). So where the defence was, 
that the touchhole was plugged, the jury were directed, if they 
thought this, to acquit the prisoner ; for a pistol so circumstanced 
ought not to be considered loaded arms within the statute (d). 
Where a gun-barrel, detached from the stock, was fired by snapping' 
a percussion-cap ; this was held a shooting with "loaded arms ^ 
yfhere the prisoner put his finger on the &igger of a loaded pistol, 

<a) Hmgk€^9 ease, bC.kV. And (d) Harru*s cote, 5 C. & P. 159. 

ne Oo^on^'f cote, 9 Id. 625 ; Wkil- {$) Per Pfttteson, J., who after oon- 

leif tease, 1 Lew. C. C. 123. sultuig several Judges refttsed to re- 

(b) Kitchen's case, R. & R. 95. serve the point, Coateifs can, %-0. &P. 

lc)Carr'seate,U.m. 894. 



men! of some nature must have been used; as where the end of a finger P) ; of . 
a nose {^*) ; of the prepuoe of a child three years old was bitten off with 
the teeth of the prisoneis ; in each ease, this was hoklen not an offsnee within, 
the statute. So where vitriol was thrown in the prosecutor's fiEMe, and 
wounded him 0% The wound must proceed from the prisoner's act. Where 
the prosecutor in warding off an attadc, lifted his hands and struck them 
against a knife which the prisoner held in his hand, and so received a out; it 
was held that this could not be considered a wound inflicted with intent to 
murder or maim (^^. 
Im^lieoHon qf parties aiding and aJbeOing in ffuiU of prittdpal.'y-'When 

;m) Stevens's case. 1 Moo. C. C.409. (») Mumyiifs case, 1 Moo. C. C, 
'») Ann Harrises case„ 7 €. & P 456 ; but see now post. 9 & 10 Via 

o. 25. 

Jewning8*s case^ 2 Lew. C. C. 
). BtcJeetts case^ 1 Moo. & El. 526. 



J 
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OFFENCES AGAINST THE PEBSON— coftftntftfd 



I 

EL 

lb 
Ik 



an offence against the person, under this statute, is oommitted by one of 
several whilst engaged in the perpetration of another felony, the guilt of the 
whole will depend on a common purpose subsisting amongst them, not only 
as to the original felony, bat also as to any whioh ma^ be committed undor 
tiiis statute. Where three perBons engued in oommittmg a felony, and bong 
surprised, two of them escaped in one curection, and the third afiiengardi, in 
an attempt to escape, cut the watchman; on an indietment chari^nff both him 
and R.y one of the other prisoners, with an offonoe nnder 43 Geo. III., tiie jury 
were directed that, if the prisoners came with the same illegal purpose and 
both determined to resist, the act of one would fix guilt upon both, and that 
it mi|g;ht have been part of the plan to take different ways ; the prisoners were 
convicted : but on a case reserved, the Judges were of opinion tnat there was 
no evidence against R. (*^). Two private watchmen, seeing the prisoner and 
another person with then: carts loaoed with apples, w«nt up to them, intending 
as soon as they could get assistanoe to secure them ; one walking at the side of 
each of the men. The other man wounded the watchman near him. The 
prisoner being indicted for this offence under 9 OeOb VL; it was held that the 
jury must be satisfied that he and the other man had not onljr gone out with a 
common purpose of stealing apples, bat also oi reristiBg ^nth violence aav 
attempt to apprehend them (i*). So where A. was charged under 7 Wm. Iv . 
and 1 Vic c. 85, with infliotine an injury dangerous to Ufe, with intent to 
murder, and B. was chaiged with aiding and abetting him ; it was held that» 
in order to make out the chaige as to B., it was essential that he should have 
been aware of A.'s intention to commit murder (*>). Where, however, there 



WhitiB COM, R. h R. 99. (>•) OuM'j MM, 80. ft P. Ml. 

Co/ZiKm'fiMM, 4 a ft P. 66& 
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-as prevented from pnlling it ; this was held not to be an 
pt to discharge loaded arms "by drawing a trigger, or in any 
naimerp as the words " in aaiy other manner'* mean something 
;ons to drawing the trigger which is the proximate cause of 
ided arms going off (/). To sustain an indictment for attempt- 
discharge loaded arms, there must be evidence of something 
than the mere presenting of the instrument ; some act must 
►wn to have been done by the prisoner, to satirfy thejury that 
I in &ct attempt to disdiarge tne blunderbuss {g), "Die intent 
be proved as laid (A). A doubt has been expressed whether, 
this section of the stetute, it must not appear, in order to 
out the intent to murder, that that intent existed in the mind 
defendant at the time of the offence, or whether it would have 
sufficient had death ensued; the circumstance that it would 
been murder had death ensued, would, however, be a good 
d whence the jury might infer the existing intent, as every 
must be taken to intend the neoessaiy consequence of his 
). Where the prisoner fired iuto a room m which he supposed 
■osecutor to be, but in point of &ct he was in another part of 
»use, where he could not possibly be readied by the shot ; it 
eld, that the indictment could not be supported Whether 
^ injury be effected or not, is made immaterial by this sectioa 
statute. As to the implication of aiders and abettors in guilt 
ncipal ; see ante^ p. 319, n. If the intent is not made out, the 
iant may be convicted under the 14 & 15 Yic c. 100, s. 9. 



Si, George B cote, 9 C. & P. 483. 
'jeM» cote, 9 Id. 523. 
lee Ryan's ease, ante, p. 815 
s to presumptions, ante, p. 818 

'er Patteson, J., Jonet*t ease. 



9 C. &; P. 258. See also Cru»e*9 ease, 
2 Mood. C. C. 63 ; 8 C. P. 451 ; 
ante^ p. 815 (t). 

(i) Per Ckunev, B., LovePs com. 
2 Moo. & a 89. 



owledge of the intention to commit the violence complained of, mere 
ce, wiibont doing any act, will be a ground of conviction 
7f of the several intents rtamed in section 4.] — To maim, is to injure any 
f a man's body, which may render him in fighting less able to defiend 
f or annoy his enemy To disfigure, is to do' some external injury 
may detract firom his personal appearance. To disable, is to do some- 
irhich creates permanent disability: therefore where on an indictment 
n intent to disable, it appeared that the prisoner only intended to disable 
rty until he could effect his own escape ; it was held not within that part of 
ktute (^). Where the prisoner in attempting to commit a robbery threw 
bhe prosecutor, kicked him, and produced blood, it was left to the jury to 
lether his intent was to disable the prosecutor, or to do him some bodily 
ns harm ; and it was remarked that nothing was more likely to accomplish 
»berv which he had in view, than the disabling which such violence would 
te (^). To do arievous bodily harm, it is not necessary that the iniury 
k1 should be eiuier permanent or danfferous (*^). Where the intent is 
)d as being to prevent the lawfid amarMeneion or detainer of any person, 
^tity of we arrest, (see awle, p. 282, n.,). and .that the defendant had 
of the authority of the party arresting, (see ante, p. 288, n.,) must be 
I ; unless the circumstances are such as that the defendant must have 

Towlis ease, R. & R. 314. See (») Boycis ease,! Mood. C. C. 249. 
[DEBS and Abbttobs, ante. (**) Per Lord Demnan, ShadboWs 

L fiawk. o. 44, s. 1 ; 1 £a8t» eon, 5 C. & P. 504. 
393; it. V. SuUivan, C. & Mar. (») Coafe ease, R. & R. 3«2 ; i2. v. 

Sowen, C. k Mar. 460. 
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OVFBVOX. PmnSHMKST. 

OFFENCES AGAINST THE TEB&OS—cantinueoL 



Attempting " to drown, suffo- 
cate, or strangle any person, with 
intent to commit the crime of 
murder." ^(F.) 



7 Wm, 
as. 3, a 

Not triable at Quarter 
siona. 6 & 6 Vic. a 38, s. I, 



and 1 Yic a 85, 
Sea- 



Transportation for LITE, or for 
not less than fottbteen years ; or 

Ckl servitude for life, or not 
than four or more than teb 
years ; or imprisonment not ex- 
ceeding THREE years, with at 
without hard labour, and with 
or without solitary confinement; 
such confinement not exceed- 
ing OKE month at any one time, 
nor THREE months in any one 
year. 

9 & 10 Yic. c. 24, 8. 1 ; and 
16 & 17 Yic. c 99, ss. 1 & 4. 



it 



Stabbing (''stab, cut, or 
wound") ''any person, yritk in- 
tent to maim, disfigure, or dis- 
able such person, or to do some 
grievous bodily harm to such 
person ; or with intent to resist 
or prevent the lawful apprehen- 
sion of any person." ^) 

7 Wm. I Y. and 1 Via c 85, 
S8.4,8. 

With intent to murder , see 
omit. 

Not triable at Quarter Ses- 
sions. 6 & 6 Yic. c 38, 8. !• 



Same as mpra. 



known this (^). In all these oases the question is what ix^jiuy was inJUindidf 
and not what was done, except so far as the injury done affords evidence of the 
intention As to the implication of persons aiding and abetting in the 

HowarOCs can, 1 Mood. C. C. 2Stark. on Ev. 2 ecL 500 : HunXt 

207. can, 1 Mood. 0. C. 93. 
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SVIBSNCK. 

3 the attempt to drcwn, 
Bd in the indictment — 
ent as ante, p. 325 (6). 
'r. 2 ed. 727 ; Arch. 
27. 

of Indict Id.; MaU, C. L, 
26. 



OBSERYATIOKS. 

It is immaterial by this section 
of the statute, whether bodily 
iiyuiy be or be not proved. A 
conviction may be had for an 
assault, upon £ulure of the proof 
of the intent, under the 14 & 15 
Vic a 100, s. 9. 



3 that the defendant 
, cut^ or wounded, the 
tor as charged ; see wnU^ 
n. — ^the intent as laid; 
srvations, ir^ra — or some 
them ; see note, ir^ror— 
he circumstances ; see 
313 (6). Rem. Cr. Eo. 
8 ; Arch. 12 ed. 532. 
of Indict. Id. 531 ; MoU. 
3p. 119. 



To charge the act as done 
**feloniousljr, wUfvUvy and ma- 
lidously," IS bad ; the words of 
the statute being "unlawfully 
and maliciously" (a). See Ob- 
servations, arUe, p. 315. The 
word maliciousltf m the statute 
does not mean malice afbre- 
thought ; for if it did, that 
o£fence would be included imder 
the 2nd section ; the o£fence is 
therefore equally within this 
section, although if death had 
it would have been manslaughter only (6). [As to the proof 
ing the indictment in respect to the partv named as intended 
ji^ed, see Observations, cmte, p. 315 (If).] In practice the 
nt of the indictment charges an intent to murder under the 
ion ; see ante, p. 314. The intent to nuum, or, etc, must be 
as laid ; hence the necessity in cases of doubt of charging 
ous intents named in the section. If the intent be changed 
er, to disable, and to do some ^evous bodily harm ; &is 
Lot be supported by proof of an intent to prevent a lawful 
Qsion (c) ; unless, for the purpose of effecting his escape, the 
larged harboured one of the intents laid {d). Though a 
it may have had an intent different fix>m that charged, yet 
bd also another intent which is chaiged and proved, it is 

m's Cote, 2 Mood. C. C. 16. would have made the offence man- 
" ~ alaughter; the defendant would have 

been enticed to an acquittal. 

(c)Ihiffin*a case, R. &; B. 865; 
Boyc^a case, 1 Mood. C. C. 29, 



m» eate, 8 C. & P. 248; 

ease, 9 Id. 267; Ajion. 
C. C. 40. Formerly under 

c. 81, s. 12, if an intent to 
'as charaed, and the proof 

of such oiroumstances as 



(c^) OiUovfs case, Id. 85, 



le principal, see aide, p. 819, n. If none of the intents charged are 
conviction may be had for unlawfully cutting, stabbing, or wounding, 
15 Vic. c. 19, s, 5; and by s. 4, impriaoned, with or without hanl 
• not more than three years. 
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OFFENCES AGAINST THE TEBaON—cominuecL 



Shootinff at any penKm, or Same as ntpra. 
**hj drawing a trigger, orin any 
other manmer" attemptiiu^ ^to 
discharge any kind of loaded 
anns at any person,"* with intent 
«to maim, aisfigure, or disable 
■neh person, or to do some gneT« 
ons bodily harm to such person, 
or to resist the lawfxd apprehen- 
sion or detainer of anyjperson." 

7 Wm. IV. and 1 Yic c. 85, 
8S.4, 8. 

With intent to murder. See 
ante, p. 3ia 

Not triable at Quarter Sea* 
aions. 

5 & 6 Yi& c. 38, 8. 1. 



TJnlawfnlly and maliciously 
by the explosion of gunpowder, 
or other explosive substance, 
" bum, maim, disfioure, disable, 
or do any grievous bodily harm." 
(F). 

& 10 Yic a 26, ss. 3,6,9,11. 
Not triable at Quarter Ses- 
sions. 
6 & 6 Vic. a 38, a. 1. 



Transportation for lifb, o 
less thaQ fzftbsn years 
penal servitude for ur^ o: 
less than six or exeeedin^ 
years ; or imprisonment m 
oeeding tbxbm years, wit 
without hard labour, and wi 
without solitary confinei 
the latter not exceeding 
month at any one time, 
THREE months in one year 
male under 18 years, mt 
whipped, publioly or priv 
not exceeding thrice. 

16 & 17 Vic. a 99, ss. 1 1 



825 



; as where in order to commit a rape, the defendant cat the 
parts of an in&nt, and the jury fomid that he did this with 
o do her grievous bodily harm ; this was held to support a 
harging such intent ; notwithstanding his principal object 
^mrnit a rape {e). As to the construction of the words cut, 
wound,'* see ante, p. 316, n. ; and as to the words by which 
sral intents are described in the secticm, p. 321, n. ^ to the 
ion of persons aiding and abetting, in tne guilt of the prin- 
see ante, p. 319, n. Failing in the proof of the intent, a 
on may be had under the 14 & 16 Yic. c. 19, s. 6. 

(«) Coaft case, R. &; R 362; and see 1 Easli, P. C. 400. 



i that the defendant shot 
ttempted to shoot at, the 
named (a), as may be 
—the intent as laid (see 
itions, p. 315, ante) — or 
e of them (see p. 321, n.) 
3 circumstances ; see ante, 
'}), Bosc. Cr. £v, 2 ed. 
rch, 12 ed. 535. 
of Indict. Id; MaU. 
jp. 126. 



See the Observations on this 
ofifence with intent to murder, 
ante, p. 319 ; and also those on 
the offence of stabbing, with the 
several intents in this section ; 
ante, p. 323. The Observations 
as to the indicUnent and allega- 
tions of the intent, all apply to 
this offence also. As to wnat are 
loaded arms within this section 
see Observations, ante, p. 319. As 
to the construction of the words, 



under which the several intents 
ribed in this section, see note, p. 321. As to implication of 
id abettors in guilt of principal ; see note, p. 319. If none 
itents charged are proved, a conviction may be had for an 
mder 14 & 16 Vic. p. 100, s. 9. 



words " such person, " heing case, 
3Ction, it is apprehended (Jc), 
sngthen the ruling in /2yan'« 



See Observations, ante, p. 315. 



that the defendant Counts should be added, 

A. R by l^e means char^g the intent to be to 

or maimed, disfigured, " maim,^ to " disable," " dis- 

him, or did grievous figure," and to do "grievous 

surm. Prove the malice, bodily harm." 

ed.636. 

»f Indict Id, 



2 F 
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OFVBrOI. PUMISHMTOT. 

OFFENCES AGAINST THE PEBSON-^oan^mtced 

Unlawfully and maliciously Same as supra, 
*^ causing any gunpowder or any 
oUier exploeiye substance to ex- 
plode, or sending or delivering 
to, or causing to be taken ana 
received by any person, any ex* 
plosive substance or any other 
dangerous or noxious thing, or 
castmff or throwing at or upon, 
or otnerwise app^ing to any 
person any corrosive fluid or 
other destructive, or explosive 
substance, with intent to bum, 
maim, disfigure, or disable any 
person, or to do some grievous 
bodily harm." (F.) 

9 & 10 Yia c 20, ss. 4, 5, 9, 11. 

Not triable at Quarter Ses- 
sions. 

6 & 6 Yic. c. 38, 8. 1. 



Unlawfully applying or ad- 
ministering, or attempting to 
apply or a£ninister to any other 
person, any chloroform, lauda- 
num, or other stnpifying or over- 
powering drug, matter, or thing, 
with intent to enable the offender, 
or any other person, to commit, 
or with intent to assist such 
offender or other person in com- 
mitting, any felony. (F.) 

14 & 15 Vic. c. 19, s. a 



Impedin^r ("by force prevent 
or impede **) " any person endea- 
vouring to save his life from any 
ship or vessel which shall be in 
distress, wrecked, stranded, or 
cast on shore, whether he shidl 
be on board or have quitted the 
same.'' (F.) 

7 Wm IV. and 1 Vic. a 89, 
88. 7, 12. 

Not triable at Quarter Ses- 
sions. 

6 & 6 Vic. c. 38, s. 1. 



Transportation for UR 
not less than fourteen ye 
or penal servitude for LUi 
not less than foub years nor i 
than TEN years ; or impr 
ment, with or without 
labour, not exceeding T 
years. 

16 & 17 Vic. c. 99, 88. 1 . 



Transportation for lit 
not less than fourteen y 
or penal servitude for lif 
not less than pour or more 
EIGHT years ; or imprison 
with or without hard la 
not exceeding three years ; 
imprisonment to oe wii 
without solitary confineme 
the latter, not exceeding 
month at a time, or more 
THREE months in one year. 

7 Wm. IV. and 1 V ic. 
8. 12. 

9 & 10 Vic. c. 24, 8. 1. 
16 & 17 Via c. 99, 88. 1 ^ 
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jfiVlDBNCB. 

Prove the sending or throw- 
ing on A. B. — prove the intent. 
^rch, 12 ed. 537. 

Prec. of Indict. Id. 536. 

(a) Section 4. 



OBSSRVATIONS. 

Bodily harm need not be 
effected (a). Boiling water has 
been held to be a "destructive 
substance" within the statute 
7 Wm. IV. and 1 Vic c 85, 
s. 5 (6). 

Jl, V. Cratcford, 1 Den. C. C. 



Ptove the administering, as 
laid ; also the drug, etc., as laid ; 
also the intent Arch, 12 ed. 
538. 

Prec. of Indict. Id, 539. 



If the drug is not laid in the 
indictment, it must be proved to 
be of a stupifying or overpower- 
ing nature, and sudi as woxdd 
aid the prisoner in committing a 
felony. 



Prove that the vessel was in 
distress, or, etc., as stated in the 
indictment — that the party 
named was, when the ship, or, 
etc., was so circumstanced, en- 
deavouring to save his life (whe- 
ther he was on board or away 
from the vessel is immaterial)-- 
that the defendant "by force" 
impeded him. Hose. Cr, Ev. 2 ed. 
738; Arch. 12 ed. 540. 

Pi-ea of Indict Id. 539. 



See 14 & 15 Vic. c. 100, 
ss. 9, 11, ante, p. 2. Assault- 
ing magistrates, officers, etc, in 
the exercise of their duty, in the 
preservation of any vessel in 
distress, wrecked, etc, is pro- 
vided for by 9 Geo. IV. c 31, 
8. 24. See tide Assault, ante, 
p. 30. 
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OfFKMC'Jfi. 

OFFENCES AGAINST THE 
Malicioualy shooting at or 
nuLiming maim, or daE^eronslj 
wound") "any officer of the 
army, navy, or marines,'' " duly 
employed m the prevention of 
smugfi^ing, and on full TOiy, or 
any officer of Customs or Excise, 
or any person acting in his aid 
and assistance, or dmy employed 
for the prevention of smuggling, 
in the due execution of his office 
or duty." (F.) 
8 & 9 Via c. 87, s. 64. 
Not triable at Quarter Ses- 
sions. 5 & 6 Yic. c. 38, s. 1. 



FUiriSHlfKHT. 

EBS01H—c<mtiniiecL 

Transportation for iajfe, or for 
not less than fourteen years ; or 
penal servitude for life, or not 
less than foub or more than tbn 
years ; or imprisonment not f^- 
oeeding three years, with or 
without hard labour, and with 
or without solitary oonfinement; 
such confinement not exceeding 
oke month at any one time, nor 
THREE months in anyone year. 
7 Wm. IV. and 1 Vic c. 99, 
as. 1, 2. 

16 & 17 Via c 99, 88. 1 & 4 



OFFICES (a). (See titles Bribery, anfe, p. 48 ; Extortion, ante, 

p. 106 ; Maoibtrate, ante, p. 240). 

Eefiising to serve the office Fine or imprisonment, or 
of Overseer of the Poor. (M.) both. 

Com. Law. See Botper^s case, 1 B. & C. 

587 ; 2 D. & R 282. 



U) It is a general rule, that a public officer is indictable for misbehaviour 
in nils office (^) ; or where he neglects a duty incumbent upon him by common 
law, or by statute (2). Thus a coroner (»), a constable (*), a sheriff a gaoler 
(for barbarously misusing his prisoners) («), an overseer of the poor (f) ; Bie 
indictable for not performing their several duties. Overseers of the poor are 
punishable for misusing paupers, as by lodging them in imwholetome apart- 
ments {*) ; or by exacting labour from such as are unfit for work (9). Where 
the indictment against an overseer stated, that he had under his care a poor 
woman belonging to his township, but neglected to provide for her necessary 

0) Anon. 6 Mod. 96. («) AfUrobuis case, 6 C. & P. 784. 

^) Per Cur. WyaVs case, 1 Salk. (6) i Hawk. c. 66, s. 2. 

(3) 2 Chitt. C. L. 265; 1 Russ. 141. ^ ^33. See 

(*) Wyafs cote, ante. See Ohser- P^*' P* ^• 

vations, post, p. 331; and title, Elx- (*) Wetkeril's case, Cald. 432. 

TORTION, ante, p. 106. (9) Winship's case. Id. 76. 
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ove that the defendant shot 
dangerously wounded,* or 
Led uie parW named in the 
tment — and that he was 
? in the due execution of 
6ce. Arch. 12 ed. 550. 
Bc. of Indict Id,; Matt. 
461. 



SVIDBNCE. OBSERVATIONS. 

The section requires the of- 
fence to be done " maliciously f 
proof that it was done wilfully 
will be sufficient evidence of this. 
By sections 131 & 132, proof of 
the officer, etc., acting as such, is 
sufficient evidence of his ap- ^ 
pointment and employment; and 
the competency of such parties 
as witnesses is not destroyed by 
being entitled to anv share in the seizure or penalty. The 
te onlv applies to such officers of the army, navy, or marines, 
i on mil pay, and employed for the prevention of smuggling. 
» cumultin^ officers of Customs, see ante, p< 40. As to what is a 
ing, see note, p. 321, ante. On the trial for feloniously cutting, 
ihe jury may accrut of the felony, and convict of unlawfully 
ig, etc 14 & 15 Vic. c. 19, s. 5. 



Eefiising to serve the office 
of overseer when duly chosen 
thereto, is an indictable offence 

(a) . It has been held that he 
is a substantial householder 
within the statute 43 Eliz. c. 2, 
and liable to serve the office of 
overseer, who occupies a house 
and pays rent and taxes in the 
parish by means of a derk only, 
ne sleeping in another parish 

(b) ; but a party is not liable, 
unless he is an inhabitant re- 
siant of the place for which. 

chosen (c). Protestant Dissenting ministers, having taken 
rone9r8ca8e,2Btr.lU6; 7 Mod. (c) AdlarcTa ease, 7 D. & R. 340; 

4 B. & C. 772; Donne v. MaHyr, 8 Id. 
^oynder'8 caee, 1 B. &; C. 178 ; 62 ; 2 M. & R. 91 ; Bum's Just, by Chit, 
ic K. 258; and see HcUTs ease, tit. Constable, s. 2. 
I; 1 B. & C. 128. 



Bto., whereby she was reduced to a state of extreme weakness, and after- 
through want, etc., died, the defendant was convicted, and sentenced to 
n^B imprisonment And where an overseer was Indicted for neglecting, 
*equir^, to supply medical assistance to a pauper laboiving under dan- 
iUness; it was held that the oflTence was sufficiently charged and proved, 
I the pauper was not in the parish workhouse, nor had previously to his 
received or needed parish relief (^^). But it is no part of the duty of an 
»■ to cause paupers to be vaccinated (^^). An overseer is indictable for 
sommitted in the coiu«e.of his employment; ays where one received from 
her of a bastard a sum of money as a compensation with the parish, and 
3ooih*s COM, R. & R. 47, (»); for such relief, or unless in a case of 
MerediihU case, Id. 46, a ma- immediate and ui^nt necessity. 
)f the Judges were of opinion (") Warren* a case, Id. 48 (»), 
a overseer cannot be indicted coram Holroyd, J. 
t relieving a pauper, unless i}^) 8 Ad. k E. 552. See now 
las been an order of Justices 8 & 4 Vie. c. 29. 

2 F 2 



>ve the appointment by 
iction of the warrant—- 
\ the warrant — ^that the 
dant had notice of it as 
id — ^his liability to serve — 
:^fusal or neglect to per- 
the duties of the office, 
which a refusal will be 
3d. Eo9C.Cr.Ev.2eA.164t; 
12 ed. 753. 

«. of Indict Id. 753; 
a L. 512. 



OFFKNCK. PtnnSBlCXRT. 

OFFICES— «on<mue^. 



Reftusing to serve the office Fine or imprisonment^ or 

of Chief or Psnr Comstablb. both. 

(M.) See Bower's case, 1 E & C. 

Com. Law. 687 ; 2 D. & R. 282. 
As to Special ComtaJtleSy see 
Observations, it^ra. 



neglected to give credit for this sum in his accounts, he was held puniahabld, 
though the contract was illegal (i^). See finrther as to overseers, aiUe, 829. 
On an indictment against a public officer for neglect of duty, it is sufficient to 
-state that he was such officer without stating Ms appointment ; and it is not 
necessary to aver that the defendant had notice of the facts, where it was Jiis 
official duty to have known them; and where a statute makes 9.wi{ful d^^^ ^ 
misdemeanor, it is not necessary to state that the neglect was corrupt {}*). Where 
an act done 1 



corrupt motives ( _ 

Cleraymen solemnizing marriage elsewhere than in a church or chapel ^ 
banns have been usually published (unless by special licence from the Archbishop 
of Canterbury), or without publication of banns, except with licence; or any 

(») Martin's case, 2 Gamp. 268. {^) Saindmr^B ease, 4 Id. ASi, 
See also BiTobridg^s ease, cited 6 East> 

Ida. (18) WUliams's case, 8 Burr. 1317; 

(1*) HoUond's ease, 6 T. R. 607. HoUa^s case, 1 T. fi. 692. 
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EVIDENCE. OBSERVATIONB. 

the oaths, etc. (d), not followinff any trade, occiipation, etc., for 
livelihood, except that of a sdioolmaster (e) ; Catholic clergy- 
men, having taken the oaths prescribed (/) ; pi-actising barristers 
and attorneys (g) ; apothecaries, free of tke Companv of Apotheca- 
ries in London, or (if resident in the countir) having served 
seven years' apprenticeship (A) ; are exempted nrom serving this 
office. See also other grounds of exemption mentioned in Arch, 
C. Z. 8 ed. 664. As to the acts of malfeasance or nonfeasance, in 
-the office of overseer, see note, p. 328. 

id) Prescribed by 1 Wm. & Mary, (/) By 31 Geo. III. e. 82, s. 8. 
c. 16, s. 11. SemlU 2 Hawk. c. 10, s. 39. 

(c) By 62 Geo. III. c. 166, s. 9. (X) 6 & 7 Wm. III. c. 4. 



Prove the election of the de- To refuse to serve the office 
fendant, by the Clerk of the of Constable, when duly ap- 
Peace, he producing the minutes pointed thereto, is an indictable 
regarding it — service of notice offence (a). If the defendant 
of his election on the defendant, is not an inhabitant resident of 
and requiring him to attend the place, it is a good ground 
before Justices to be sworn — of defence (6). It is not any 
his refdsal or neglect to attend, defence that the defendant re- 
from which his refusal may be sides in the jurisdiction of a 
implied. Rose. Cr. Ev. 2 ed. 754 ; leet within the Hundred or place 
Arch, 12 ed. 962. for which he is elected (c) ; or 

Prec. of Indict. Id, 926; that no constable had ever be- 
Matt, C, L, 466, 7. fore been appointed for the place 

(cO- 1 « 2 Wm. IV. c. 41, 
ss. 7, 8, amending the laws as to 
the appointment of ^cicd constables (extended hy 5&6 Wm. IV. 
c. 43), any person remsing to take the oath of office, or refrising 
or neglecting to serve as special constable, is liable to be sum- 
marily fined before Justices, not exceeding ^fi/ve pounds ; or ma^- 
strates should cause such a party to be indicted («). As to special 
constables in boroughs, see 6 & 6 Wm. IV. c. 76, s. 83. As to 
extortions by constables, see title Extortion, ante, p. 106. 

(a) Lo7ie*8 case, 2 Str. 920 ; Geng^s (c) Oengit case, ante, 
cote, Cowp. 13. (d) 2 Keb. 667. 

(5) See ante, p.329 , {b), («) ViJicenes case, 9 C. & P. 91. 



persons falsely pretending to have orders and solemnizing matrimony, are by 
4 Geo. IV. c. 76, s. 21, (where prosecution is had within three years,) on con- 
viction, liable to be traTisported for fow^en years; or penal servitude not less 
than six nor exceeding eigkt years. By 6 & 7 Wm. IV. c. 86, s. 39, solemnizing 
marriages elsewhere than m a church or chapel of the Church of England 
(except by special licence), or elsewhere than in a registered building or ofl&oe, 
under section 18, except in the cases of Quakers and J ews ;— wilfully solemnizing 
marriage in a registered building or office in the absence of the registrar, or 
(except by licence) within twenty-one days after the entry of notice to the super- 
intendent registrar, or, if by licence, within seven days after the entry, or mer 
three calendar months after the entry, is declared felony. And by section 40, wil- 
iiilly issuing certificates contrary to theprovisions of the Act, by any superintendent 
renstrar, is declared the same oflFence. Also by 7 Wm. IV. and 1 Vic. c. 22, 
s. 3, if the superintendent registrar issue a licence after three months from the 
wtry of the notice, or solemnize any marriage contrary to the Act, or permit 
the same, he is guilty of felony. No punishment is provided by eitiier of 
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OFFXN0& 7UVI8BKIENT. 

OFFICES— continued. 

OBCHARD— (See title LARCBirr, ante, p. 182 ; Malicious Isju- 
RiSB, ante, p. 2580 

OBDEBS (a) , for delivery of goods, or payment of money, 
stealing — (See title Labcent, ante, p. 162.) 
forging— (See title Forobrt, ante^ p. 136,) 

Of Justioes in Sessions, dis- Fine or imprisonmeat, or 
obeying. (M.,) both. 
Com. Law. 

See note 



these statutes; this will therefore be by 7 & 8 IV. o. 28, ss. 8, 9, ante, 
p. 1. 

By the Reform Act, 2 Wm. IV. o. 45, s. 76, overseers and others wilfully 
contravening or disobeying the provisions of the Act are liable to he saed 
any elector, or person claiming to be an elector, in any of the superior Courts, 
for the penal sum of £600, wmch may be recovered with costs ot suit. And 
by the Municipcd Corporation Act, 5 & 6 Wm. IV. o. 76, s. 48, overaeert and 
others, noglectm^ to comply with the provisions of that Act, are liable, (if the 
prosecution be within three months,) in like manner, to a penalty of £60. 

(a) Indictment.] — This must show on the fiice of it, that the order disobeyed 
was a legal order ; and such previous orders as are the foundation of the 
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OWRVATIONS. 



uce the order — ^prove a 
il service of it upon the 
int ; if several defend- 
on each of them, and the 
ye joint and not several 
a.t the defendant did not 
le order {b\ Arch, C. L. 

of Indict, against a 
mutable for not obeying 
er of sessions, Id, 667 ; 
3r precedents, see p. 344, 



Disobedience of orders of 
Justices, Commissioners, etc, 
concerning a matter over which 
they have a jurisdiction, is an 
offence indictable at conmion 
law, though a specific penalty 
is providSl by statute ibr the 
neglect of the duty which the 
order is intended to enforce (c). 
This rule applies to all persons 
mentioned m the order, and on 
whom it has been duly served ; 
and thouffh they may have 
ceased to hold the office in re- 
spect of which it is addressed 
I in particular, they are bound to use their best endeavours 
3 it to be obeyed (d). Where the Justice has no jivdsdiction 
e the order, the Court will direct an acquittal {e) ; on the 
le Court will not enter into the merits of the ori^al case, 
formal objections which do not appear on the mce of the 
bself (/). Where on an indictment for disobedience to an 
yr costs in a case of felony, it appeared that the attorney 
prosecution, before presenting the order to the County 
er for payment, tore off the firat half of the sheet of paper 
contained the items of the costs allowed by the Clerk of 
and presented only the other half, which contained the order 
p payment ; it was held, that on account of this mutilation, 
surer was not indictable for his refusal to pay the order {g), 
le indictment, see p. 332, n., ante. 

y. KinffstoTi, 8 East, 41. 
» a. V. Fearnley, 1 T. F. 
V. Brisby, 1 Den. C. C. 416; 
Tal, 2 Den. C. C. 61. 
V. Robinson, 2 Biirr. 799; 
206 ; 8 East, 41; R. v. 



Fearnley, supra; R, v. HoUis^ 2 Stark. 
636 ; 2 Nolan, 838. 

{d) R, y. Gash, 1 Stark. R. 441. 

(e) 2 Stark. 536.' 

(/) R. V. MiUon, 3 Esp. 200, n. 

Q) Joneis case, 9 C. & P. 401. 



568* authority must be recited, or at least referred to ; but a positive 
i of disobedienoe to the order of a Court of competent jmnsdiction is 
, without a direct allegation of that which is the foundation of the 
m (^). Though the indictment need not set forth at length the con- 
i which the order was made {^), yet it should state positively that the 
I made, and not set it out by way of recital merely {^y It seems the 
state that the defendant was requested to comply with the order {*): 
bhe precedent of an indictment referred to supra, see as follows. 

1. 183. («) Id. 1363. 

jrd Raym, 1196. (*) R, v. Fearnley, 1 T. R. 316. 
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ofnirc& puinsHXBHT. 
OBEy stealing— ^See tiUe Labgent^ ante, p. 178). 
OYSTERS, stealing— (See IcL^ ante, p. 902). 
PARE, stealing trees, etc, in— ^See /<i, anU, p. 180, et teq). 

iiy'nring trees, etc.— (See title Malicious Ikjusiis, ante, 
p. 268). 

PARLIAMENT, feilse declaration as to qualification, by member of 
—(See p. 346, iLypost). 
bribery at election for — (See title Bribest, ante, 
p. 49, Observations). 



PERJURY. (M)— (See note (a), p. 335. 



Cox. Law.; and aee the list of 
stdtiUes providing for perjuries 
in particular oases, p. 346, TLypost, 

Not triable at Quarter Ses- 
sions, 6 & 6 Yic. c 38, 8. 1. 



Fine and imprisonment (at 
Com, Law), The imprisonment 
may be with hard labour ; by 
3 Geo. lY. c 114 ; or the Judjje 
may order penal servitude for 
FOUR years ; or to be impriaoned 
and kept to hard labour in the 
House of Correction, for any tenn 
not exceeding sevbn years ; by 
S Geo. XL c 25, 8. 2. 

16 & 17 Yic a 99, ss 1 



Against an overuerfor notpaying a weekly sum to a pauper in obedience to a* 
order qf Justicet {^), Cro. Cuts. Com. 827; against the~/atker of a ba^rd ckUdt i 
for not obeying an order qf maintenance {% Matt. CT. L. 429 ; 4 Went. 227j i 
for disobeying an order on a friendly society, Matt. C. L. 516. 

(«) See ante, p. 329, n. (10, 11.) anU; R, v. Davie, Say. 188; A 

(8) See i2. y. WhUe, Cald. 188; &o«;<;, 1 Salk. 881. Having taken a 

R, V. Bobinson, 2 Bur. 799 ; R, v. recognizance k no bar to an indict- 

Balme, Cowp. 660; R, FearnXey, meat, 2 NoL 888. 
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OBSERTATIOKS. 



ve the introductory aver- 
of the indictment ; see 
, n., post — the authority of 
3urt or party to administer 
9,th ; see p. 341, n., jpost^ 
casion of administering it ; 

342, n., post — ^the taking 
3 oath ; see p. 342, n., post 

substance of the oath ; 

343, n., post — ^the materi- 
of the matter sworn, and 
rerments relating thereto ; 
, 343, n., post — ^the falsity 

matter sworn, by two wit- 
\; see p. 344, n., post — ^that 
efendant swore corruptly, 
ly, and against his better 
edge ; see p. 345, n., post, 
k. Ev, 2 ecL 621, 7 ; Rose, 
2 ed. 756 ; Arch. 12 ed. 

c of Indict. For perjury 
affidavit to hold to bail, 
649 ; MaU, C. L. 517 ; upon 
[ at the Assizes, Arch, 657 ; 
C,L. 518 ; upon a complaint 
a magistrate. Arch, 658 ; 
C, L. 519 ; see other pre- 
» referred to, p. 341, n., 



Venwy trtalf indicimmt, i>ar 
ricmce ; see not^ infra. Perjury 
at commoh law ia defined to dq 
a wilful false oath by one who, 
being lawfully required to de- 
pose to the truth in anyproceed- 
mg in a Court of justice, swears 
absolutely in a matter of some 
consequence to the point in ques- 
tion, whether he be believed or 
not. Any false oath is punish- 
able as perjury, which tends to 
mislead a Court in any of its 
proceedings relating to a matter 
judicially Defore it, though it in 
no way affects the principal judg- 
ment which is to be given in the 
cause ; as an oath made by a 
person offering himself as baiL 
And not only such oaths as are 
taken on Judicial proceeding, 
but also such as anyway tend 
to abuse the administration of 
justice, ai*e properly perjuries ; 
as an oath before a Justice to 
compel another to find sureties 
of the peace ; before Commis- 
sioners appointed by the Queen 
to inquire into the forfeiture of 
her tenants' estates, or before 
Commissioners appointed by the 
Queen to inquire into defective 



k 6 Wm. IV. 0. 76, s. IS, dtsobeyiQg the summons of Poor-Law Com- 
ers ; and, by 6 & 7 Wm. lY . c. 76, s. 5, as to Tithe Commissioners ; is 
d a misdemeanor, and punishable by /ne and imprisonment, 
enue-^ trialr-^ndictm^f vctriance,'}--The venue must be laid in the county 
/he oath was taken ; and the recital in the jurat of an affidavit is suffi- 
ndence that it was taken at the place named (i). The prosecutor may 
r show that in fact it was taken at another place than that named in 

(») Spencer*8 can, Ry. & Mood. 98. 
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the jurat {^). A variance as to the place of taldxig in the same ooimty is not 
material (^). This offence cannot be tried at Quarter Sessions, Justices haring 
no jurisdiction thereof at common law or by sUitute (*), It is the practice at 
the Central Criminal Court not to try an indictment tor perjury arising out of 
h civil suit, while that suit is in any way undetermined, except in cases wben 
the Court in which it is pending postpone the decision of it, in order tiiat tiM 
criminal charged may be first disposed of (^). 

Indictment, mriance.'] — By 28 Qeo. II. c. 11, s. 1, it is enacted, " That in 
every information or indictment for wilful or corrupt perjury, it i^all be soffi* 
cient to set forth the substance of the offence, and by what Court or before 
whom the oath was taken (averring such Court or person to have a competeat 
authority to administer tne same), together witn the proper averment or 
averments to falsify the matter wherein the penury is assigDed, without setting 
forth any part of the record or proceedings either in law or eauity (other than 
AS aforesaid), or the authority ci the Comrt or person before whom the perjury 
was committed." This is extended to ** every indictment for perjury or fat 
unjawfully, wilfully, falsely, fraudulently, deceitfully, maliciously, or corruptly 
taking, making, signing or subscribing any oath, affirmation, declaration, 
affidavit, deposition, bill, answer, notice, certificate or other writing/' This 
, also applies to subornation of perjury (^). Notwithstanding this provisLon, of 
more of the Proceedings than is needed be set forth, they must be steted 
correctly No more inducement should therefore be stated than is absoIutelT 
necessary to explain the perjury assigned (*). The Court by ^diioh the ostL 

(«) Emden*s cote, 9 East, 437. iVm Priut will not try, JR. v. Eayut, 




removed by certiorari, a Judge at 




(») Ashhum*i €096, 8 C. & P. M. 
(«) 14 & 16 Vic. c. 100, SB. 20, a 
C) Dowlin'seate, 6 T. R. 817. 
(») See 2 Chit. C.L. 217. 
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titles (a). Perjury ma^ be assigned on an answer to a bill in 
juity (6) ; or on depositions or affidavits in a Court of equity, or on 
^davits in the Court of Queen's Bench, Common Pleas, etc., (c) ; 
or upon a commission for the examination of witnesses (cQ ; or on 
false evidence on inteiTogatories (f) ; or on a judicial proceeding in 
& Court Baron (/) ; or Ecclesiastical Court (g) ; or any other Coui-t, 
-whether of record or not (h) ; or upon the oath against simony 
'taken by clergymen on their institution (i) ; or on evidence before 
»n Election Committee of the House of Commons (k) ; or on false 
oaths or declarations made for the purposes of mairiage (1), A man 
may be indicted for perjury on an oath taken by him in his own 
cause, as in an answer in Chancery; or in interrogatories concerning 
a contempt, or in an affidavit, etc., (m). See mrther, under the 
several heads referred to imder the head Evidence, p. 335, ante; 
and see the statutes providing for the punishment of perjury in 
X>articular matters, and also of fiilse affirmations and declarations, 
noticed at p. 345, n., poet. By 23 Qeo. IL c. 11, Judges of Assize, 
Niei Friue, etc, may direct any witness to be prosecut^ for perjury, 
and may assign counsel, etc 

(a) 1 Hawk. c. 69, 88. 1, 3. (g) 5 Id. 348; 5 Eliz. o. 9, 

(6) 8 lost. 166; 5 Mod. 848. does not extend to Ecclesiastioal 

(c) Id. ; 1 Show. 885, 397; 1 Bo. Courts. 



p. 79. (A) 5 Mod. 848. 

... 

, - (i) 

P. 786. (0 8 Geo. IV. c. 76, a, 10 ; 6 & 7 



^) Cro. Oar, 99. See 1 Bos. {i^ Lew^i cme, 1 Str. 70. 



& P. 240 ; Hewin's cote, 9 C. & (Ir) 2 & 8 Vic. c. 38, s. 72. 

B. (0 8 Geo. IV. c. 76, s. 

1 Wm. IV. o. 22, 8. 7. Wm. IV. c. 86. s. 88. 

5 Mod. 848; 1 Mod. 66. (m) 1 Bawk. c. 69, s. 5. 



was administered must be correctly described. Where the oath was stated to 
have been taken before Justices assigned to take the Assizes before A. B., one 
of the said Justices, etc., and it appeared that the oath was taken when sitting 
under the Commission of Oyer and Terminer; this was holden a fatal variance (^). 
So where it was averred that a cau^ came on to be tried before Lloyd, Lord 
Kenyon, etc., W. J. being associated, etc., and it appeared that R. K. was 
associated {}^), And so where the perjury was alleged to have been com- 
mitted before fovr Commissioners commanded to examine witnesses in a 
Chancery suit, but it appeared from the Commission that the Commissioners, 
or any two or three of them, were commanded to examine witnesses (}^). But 
an allegation that the oath was taken bofore one of the Judges in the commis- 
sion was holden proved in substance, though it appeared from the Nisi Print 
record in the usual form, that the cause was tried before the two Justices of 
Assize {^), An allegation that the perjury was committed on the hearing of 
an information under the Beer Act, 1 Wm. IV. c. 64, s. 16, and averring 
that the Justices were acting in and for the division or place in which 
the bouse was situate, would be good, without alleging tnat they were 
acting in Petty Session i}^). But where the charge as stated did not 
import that the oath was sworn in the county in which the Justice acted, 
judgment was arrested ("). Where the trial was had before the secondarjr; 
it was held sufficient to allege that the oath was taken before the Sheriff 
of London ("). The indictment must show that a proceeding was pending, in 
order to give jurisdiction to the Court or party. False evidence given, with a 



(») Lincoln's case, R. & R. 421. (") Per Park and Pattesou, Js. 

Vide R, V. Bishop, C. & Mar. 802. Mawlin's case, 8 C. & P. 439. 

00) ^rfe^i'« ca«e,l Ero. 97. ^uj Wood's case, 2 B.iiss, 540,' 

M Hevnn's case, 9 C. & P. 786. \ i 

m Alford's case, 1 Leach, 160. {^^) R, v, Schledinger,10(^,'B. m. 

See also Coppard^s case, Moo. & M. 118. Vide Lavey v. R. 2 Den. C. C. 604. 

2 G 
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OFFENCE. 

PERJURY-— con^mvAl. 

Snbornation of. (M.) 

Com. Law, See the liM of 
9taiute» vrovidinfffor petjuriea tn 
particvlar cotes, p. 346, n., poMt. 

Not triable at Quarter Sea- 
mons. 5 & 6 Vic c. 38, s. 1. 



PUKIBHlfElIT. 

Fine and imprisonment (at 
Com, Law). The imprisomnent 
magr be with hard labour; by 
3 Geo. rV. c. 114 ; or the Judge 
may order penal servitude for 
FOUR years ; or to be impriaoned 
and kept to hard labour in the 
Honse of Correction, for any term 
not exceeding seven years, by 
2 Geo. IL c. 25, s, 2. 

16 & 17 Vic c. 99, 88, 1 & 4. 



as 



view to procure the admission of a document, wOl support an indietment, 
though tne document is not legally admissible in evidence (^*). So petjiny 
m^ be commited by false swearing on the second heuring of a hastardy 
order iy^). Averring that the defendant went befcnre a magistrate and was 
sworn, and that he did falsely, etc., ** bbj, depose, swear, chaige, and gire 
the said Justice to be informed," that he saw, etc. ; this was held, by the 
Judges, to show sufficiently that the oath was taken in a judicial proceed- 
ing {^^). But where the indictment stated that the drfendant intendiiM 
to subject a partv to the penalties of felony went before two magistrates, and 
*' did depose, and swear,' etc. (setting out a deposition and assigning perjury 

Zn it) ; it was held that, as it was not shown that any charge of felony was 
\ or had been previously made, it did not sufficiently appear that any judi* 
cial proceeding was pending before the magistrates (»). The naturv of the 
authority of the Court or party need not be Aown (*>). If the materialiiy of 
the oath on which the perjury is assigned do not appear on the face of the 
facts, express averments to that effect must be introduced ; and these must 
be proved with great accuracy (^J. When the time of committing the per- 
jury is material, it should be laia with precision (^). Where, on an assign- 
ment .of peijury on a policy of insurance, stated to have been underwritten 



-R. V. Fkilpots, 22 S. J. M. C. 

(17) R, T. Cook and R. v. Hiekling, 
22 S. J. M. C. 186. 

(W) Gardiner't case, 8 C. & P. 787. 

(") Per Coleridge, J., Pearton** 
cote, S C. &P. 119. 

(») Callanan*s case, 6 B. & C. 
102. As to an authority derived 



from a special commission^ see pott 

^ %) DowliTCe oate, 6 T. B. 318; 
NlcholVe case, 1 B. & Ad. 21 ; 
M'Keron*t case, 2 Bubs. 641, eited 

5 T. B. 819 ; Oardner't ^eam, 8 0. 

6 P. 787 ; HewirCs case, 9 Id. 786. 
See poet, p. 843, n. 

2 Rubs. 637. 

AyletCseaWylT, R. 69. 
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Prove the taking the false See ObeervationB, antey p. 335, 
oath hy the witness as charged Subornation of perjui^ at com* 
in the indictment, in the same mon law is the procurmg a man 
manner as ante, p. 335— the in- to take a &lse oath amounting 
citing by the defendant, and that to perjury, the man actually 
he knew the evidence to be taking such oath ; but if he do 
given was false. Rok. Cr, Ev, not actually take it, the person 
2 ed. 776 ; Arch. 12 ed. 660. by whom he was incited is not 

Prec of Indict. Id. 669; guilty of subornation of per- 
McM. O. L. 520 ; see also C. C. 0. juiy ; yet he may be punished 
379, 380 ; 4 Went. 234, 250. by fine and corporal punish- 

ment (a). The wnole evidence 
must be gone into as upon the 
trial of the party suborned ; the production of the record of the 
conviction of su<m party, would not it seems be sufficient (6)* The 
incitement may be proved by calling the party who was suborned ; 
and though convicted, he is a competent witness if he has been par- 
doned (c). By statute 23 Qeo. II. c. 11, s. 2, in an indictment for 
subornation it is ^sufficient to set forth the substance of the 
offence charged upon the defendant without setting forth the bill, 
answer, information, indictment, declaration, or any part of any 
record or proceeding either in law or in equity, and witinout setting 
forth the commission or authority of the Court or person before 
whom the perjury was committed,'* See ante, p. 336, n. 

(a) 1 Hawk. c. 69, s. 10. The pun- (6) Rsile^z ease, 1 Leaoh. 464. 
ishment of the pillory is abolished by 
7 Wm. rV. and 1 Vic. c. 23. (c) Id. 

on 13th August, and on production of the policy it appeared to have been 
on the 15th, Uie yariance was held fatal (^^). So also where a perjury 
was assigned on an affidavit made for the purpose of setting aside a 
judgment since the rule of H. T. 4. Wm. I v., it was alleged that the 
judgment was entered up "in or as of " Trin. Term 5 Wm. IV., and the 
record of the judgment was dated "June 26^" 5 Wm. IV.; this was held 
a variance (^^). But where a bill of discoveoy was alleged to have been 
filed on a day specified, and it appeared that it was fil^ on a preceding 
term, this variance was held not material {^). And the same where an 
answer to a bill was alleged to have been filea in a particular term, but a 
oopy produced was of a bill amended in a subsequent term, the amended 
Wn being part of the original bill {^). Where, on setting out the record of 

a ooDTioiion, an adjournment was stated to have been m^e by Const, 

Esq., and A. B. G. D., and others their fellows, etc., and on being pro- 
duced i^ppeared to have been made by CoTut, Esq., E. F, O. if., and 
others ; this variance was holden fatal i*^). So also where on an in- 
dictment for peijury before a Committee of the House of Conmions, it 
was stated that "A. B. and 0. D. were returned to serve as burgesses 
fot New Malton,- and the indenture of the return showed the borough 
styled therein to be the borough of " Malton " But when it was 
averred that F.C. A. and others exhibited their bill in the Exchequer, but 
the bill on the fieuse of it purported to be exhibited by J. C. A. and others, 

ffud^s eate, 1 Stark Bep. 523. the day was not alleged as part of the 

JPer Pattesen, J., who refused record, 
to amend under 9 Geo. IV. c. 15, WaUer*s case, 2 Stark. Ev. 2 ed« 

Cook's ease, 7 C. & P. 559. See 023. 

Hevin's ease, 9 Id. 786. («) Bellamy't case, Ry. & M. 171. 

(M) ffuok't case, 1 Stark. Bep. 521 1 (») Le^e^s case, 2 Camp. 140. 
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the Tarianoe was held immaterial {^). So also where the bill was stated to have 
been filed by A. against B. and another, and, in fact, it was filed against B. G. 
and D., but the peijunr was assigned on a part of the answer, which was 
material between A. and B., the latter being the defendant in the indictment; 
this was held no variance ('^). And the same where it was stated that m 
issue came on to be tried, but it appeared that the trial was of an infoimatioB 
oontaining teveral counts on §a>eh of which issuse was joined (^2). The indict- 
ment must allege that the defendant falMly swore C^^) ; and that he did this 
wilftilly and corruptly (^). A general arerment that the defendant falsely 
swore, etc., xxpon the whole matter, is not sufficient ; the indictment must 
proceed by particular averments to negative that which is false {^). Where 
the charge is that the defendant swore contrarily at different times, it shoold 
be averrod which oath was false, and which true (^|. Where the defnidaot 
swears only to htlief, it may be proper to aver that "he well knew the 
contrary " of what he swore (^^). To allege that he was duly sworn, etc., is 
sufficient (^) ; but that feust cannot be taken by intendment (^). Where it was 
averred that the defendant was sworn on the Gospels, but the proof was that 
he was sworn according to the custom of his countiy, this was held a fatal 
variance (^). But proof generally that he was sworn ^nll support this allega- 
tion, if it be not proved that he was sworn in any other manner (^i). As to the 
fcrro of administering oaths, see 1 & 2 Vic. c 105. By the statutory provision 
before referred to, it is sufficient to set out the substance of what the defendant 
swore to Where the evidence at the trial supported all the matter 
charged as peijiuy, but other statements not varying the sense intervened 
between the matters set out ; this ommission was held immaterial (^). So 
where several parts of an affidavit were set out as if continuous, but were in 
fact separated by other matter (**^. It is not necessary to set out Jurat of 
an affidavit (^) ; or to state that it was affiled in, or exhibited to the Court, or 
in any manner used by the defendant or others (^). But accuracy is required 
in what is set out (^7). If in a deposition a word is omitted, which is supplied 

(») Ropei's case, 1 Stark. Rep. 518. 
Per Lord Ellenborough, who said that 
if the indictment ^d professed to 
set out the tenm of the bill, it would 
have been a variance. Confirmed by 
K. B 6 M. & S. 327. See alsoifay^ 
case, 2 Russ. 539. 

(3^) BeTtson's case, 2 Camp. 509. 
See also BailT/s case, 7 C. & P. 264. 

(M) Jones's case, Peake, 87. 

(M) Perrotfs case, 2 M. & S. 885. 

(^) Stevens's case, 5 B. & C. 246 ; 
both these words cannot be omitted in 
an indictment at common law, and in 
an indictment on 5 Eliz. o. 9, the 
word ** wilful " is essential, Coafs case, 
I Leach. 88. 

(35) Perrotfs case, ante. See Ayletf^ 
ease, 1 T. R. 70 ; ffepper's case, 1 0. 
&P. 608. 



(M) Harris's case, 5 B. & Al. 926; 
1 D. & R. 578. See Jackson* s east, 
1 Lew. C. C. 270. 
(37) 2 Chit. C. L.8I2. See2Russ.542. 
(M) M'Artkei'scase, Peake, 211. 
i^) SttveiM's case, ante; Jttcharits 
case, 7 D. & R. 665. 

M^Artkef's case, ante, 
Rowleys case, Ry. & M. 802. 
(«) See ante, p-836 n. If more 
than is needed be set out, it must be 
done correctly. 
(^) Solomon*s case, Ry. & Mo. 252. 
(**) Callanan'scase, 6 B. & C. 102, 
«) JSmden's case, 9 East. 487. 
Crossleya case, 7 T. R. 816. 
See also ffaitin/s case, Ry. & Moo. 94 ; 
WhiU's case, M. & M. 271. 

(*7) Leefs case, 2 Camp. 184 ; 4 B. 
& C. 852 ; Dowlin's case, ante. 
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fcting forth th« deposition in the indiotment, this is a fatal variance ; the 
Bxtion should be set forth as it really is, and the sense supplied by an 
ido {*^). Where in setting out the substance and effect of a bill in equity 

the answer to which the perjmy was aan^ed, an agreement was stated 
een the prosecutor and defendant respecting koutetf but the original bill 
ed it to hare been respecting a kouH ; this was held a difference in sub- 
96, and consequently a fatal variance Where the defendant was 

Ted with having in substance and effect sworn, etc., and it appeared that 
deposition was made by him and his wife jointly, he following up the 
»ment of his wife ; this was held no variance (^). Variances of tne nature 
nue of those referred to, may now be amended at the trial {^^). See the 
edents of Indictment referred to at p. 837» ante, and the foUqwing : — On 
brial of an indictment or information, 4 Went. 239, 275; 6 Went. 396 ; 
. O. 359, 362, i. See 5 B. &C. 246 ; on the hearing of an appeal at the 
ter Sessions, C. C. 0. 834 ; in affidavits upon sevOTial occasions. Id. 336, 

4 Went. 243, 6, 258, 8, 260, 3, 4, 277, 8, 281, 7;— in an affidavit by a 
ioning creditor, C. C. C. 345;— in justifying bail, 6 Went, 423, 4;— on 
kiting a writ of inquiry, C. C. C. 361 in an answer in Chancery, Id. 342, 
or in depositions therein, 4 Went. 292 in depositions in the Ecclesiastical 
t, 4 Id. 235, 297 before an Election Committee of the House of Com* 
I, 4 Went. 300. As to subornation of perjury, see p. 338, anU, 
^ wiUhorUy of the Cowrt, or party, to eMmtnister the Oa<A.}--No oath taken 
18 persons who assume without legal anthority to administer oaths of a 
ic nature; or before those, who, thouffh authorized to admimster some 
i, not that which happens to be taken oefore them; or before those who 

upon them to admmister justice by virtue of an authority seemingly 
irable, but in truth void ; can ever amount to perjmry (^'). See Ohtervt^ 

at p. 338, aiUe, as to wherein perjury may be assignea; and p. 338, n., 

as to the cases wherein the authority of the Court or party has been held 
I insttfficientiy described in the indictment. Where, oy a Judge's order, 
use was referred, and the witnesses were directed to be sworn before a 
;e or Commissioner duly authorised;*' it was held, that a witness sworn 
■e a Commissioner authorized to take affidavits, but not vivS^ voce ezamin- 
IS, was not indictable for perjray So if he were sworn before a Court 
b had no jurisdiction, — as where one of several co-plaintiffs dies, and his 
i is not suggested on the roll, whereby the suit abaltes (**) ; or before a 
t of Requests, in a matter concerning land (^). An affidavit of Debt filed 
e Court of Bankruptcy for the purpose of making a person a bankrupt> is 
eriy sworn before a registrar (**). To prove thMi the person who admi- 

Archb. C. L. 8 ed. 100. See ante, 
p. 839^ n. (25). 

(») 1 Hawk. c. 69, s. 4. See 4 B1. 
Com. 137; 3 Inst. 165, 166 ; 2 Buss. 
521; Bac. Abr. Perjury, (a); Croen' 
Ms ease, 7 T. R. 315; DunrCe ease, 
ID. &R. 10. 
(») ffank's cote, 8 C. & P. 419. 
M Coken's ease, 1 Stark. Rep. 511. 
(») Boston V. Ootuh, 3 Salk. 269. - 
(») Dunn V. 12 Q. B. 1026., 

2 o 2 



) Taylor* s eake, 1 Camp. 404. 

) Per Abbott, C. J., though the in- 
lent did not profess to set out the 
•, Sj^eneer*9 ease, Ry. & Mo. 98. 
omission of a letter where the 
is not thereby altered will not 
aterial. Beech* s ca e, 1 Leach. 133 ; 
K 229. 

GrindalPt ease, 2 C. & P. 563. 
3y 9 Geo. IV. c. 15. See 
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nistered the oath had authoritj to do so, it is only neoenaiy to show thaihe 
performed the duties of a certain office without showing his appointment (^^^ 
Where the party administering the oath derires his authority irom a special 
commission, this must he proved hy the production and proof of the com* 
mission (M). Where a bankrupt was indicted for perjury in his last examin- 
ation, it was ruled that it was neoesMiry to giro strict proof of the bankruptcy, 
which went to the authority of the Oommissionen to administer an oath, for 
uiless the person really was a bankrnnt the examination was unauthorised 

Occation of adminutering the OoM.]— This must be proved, as statedjn the 
indictment. See the cases as to a varianoe, ante, p. 886, n. That the trial of 
a cause at Nvti Pritu was had, as stated, is sufficiently proved by production of 
the record. (^). Perjury cannot be aseigued upon an affidavit sworn in the 
Insolvent Debtors' Court by an insolvent respecting the state of bis property and 
its expenditure, for the sake of obtaining an extended time to petitMm under 
the 10th sect, of 7 Geo. IV. c. 57, without proving that the Court by its prae- 
tice requires such an affidavit; and such proof ia not given by producing 
printed rules obtained from the Clerk of the Rules, but the party producing had 
no knowledge of the practice, except from such rules Nor will an indict- 
ment lie under the 71st sect, of that statute for omissions of property by an 
insolvent in his schedule ('^ ). Taking a fialse oath before a Snrrogate to procure 
a marriage licence, was held not to be perjury ; but now a false oath or 
declaration for this purpose incurs the penalties of peijivy See the list of 
particular statutes applicable to peijury, ^irtrt, p. 346, n. Perjury may be 
assigned upon an oath in a proceeding not carried mto eflfeot ; as on an affidavit, 
which from defects in the jurai cannot be received in the Court for which it was 
sworn {^) ; as on an affidavit made in filing a bill for on injunction, though do 
motion is ever made for the injunction 

Taking an Oa^.]— As to the allegations of this in the indictment and what 
have been ruled variances, see ante, p. 886, n. That the defendant was sworn 
to an answer in Chancery is proved, by producing the original answer signed 
by him, and proving his handwriting, and that of the lister, to the jwratf 
together with proof of the identity of the defendant {^). Affidavits are proved 
in the same manner by the proper officer producing them, t<^ther with proof 
of the handwriting of the defendant (^). And the same in o&er fdmilar cases, 

{^f) VertUCs com, 8 Camp. 432. see Alexander's com, 1 Leach, 63; 
This being only presumptive evidence, 1 Vent. 370; Deacon's Obe. 2 Dig. 
may be rebutted, by showing that C. L. 1001. 



lid; but must be producea, 2 Stark. 2 Burr. 1189; Benson** case, 2 Camp. 

Ev. 2 ed. 622. See Arch. C. L. 8 ed. 508. As to production of the bill m 

p. 125 . order to prove the materiality, see 

(") Koop's case, 6 Ad. & E. 198; JL post, (91). 

V. Gardiner, 2 Mood. C. C. 962. («) Crooi v. Dueling, 8 Doug. 77. 

Mudi^s case, 1 Mood. & R. 128. fiosc. Cr. Ev. 2 ed. 189. As to proof 

(«) Four's case, R. & R. 469; and of the materiality, see post, (72). 




there was no appointment, or that it 



(«) By 8 Geo. IV. c. 76, s. 10; 
6 & 7 Wm. IV. c. 35, s. 38. 
(«) HaUe^s case, Ry. & M. 94. 
(W) WhU^s case, Mood, h M. 271. 
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t as to throw upon the defendant the onus of proving ^at he was per- 
Where the affidavit upon which the perjury was assigned was 
ily with the mark of the defendant, and the junU did not state that 
vit W€» read over to the partyj Littledale, J., said, the Master ought 
bd upon to prove that fact ; and that he should have difficulty in 
the parol evidence of uny other person (^y. Precise and positive evi- 
lecessary that the defendant was the person who took the oath (^^); 
9 not to be taken to exclude drcumstanual evidence (^). 
^tstance qf the Oo^.^Ib is necessary to prove in substance the whole 
s set out in the indictment ; as to which and what have been deemed 
, see ante, p. 336, n. Where a witness stated that he could not 
e to say that he had given the whole of the prisoner's testimony, but 
st of his recollection he had given all that was material to the inquiry, 
ing to the trausaotion in question; this evidenco was held^>Wma facie 
. and if there was anvthing else material sworn by the prisoner, he 
ow it on his part {^y And the defendant^ although perjury be 
in his answer, deposition, or affidavit in writing, may prove that an 
on was afterwards given, qualif3ring or limiting the first answer {^*), 

appeared on the evidence for the prosecution that a part of the 
.'s statement which qualified the rest was ommitted, the Judge refused 
the case to go to the jury, observing that it was penury assigned on 

of an oath (^'^). Where the written deposition of the defendant 
magistrate was put in to prove what he then swore, and it was pro- 
saH the attorney for the prosecution to prove some other matters 
>y the defendant ; it was held that this could not be done A 
be indicted for perjury in swearing that he believet a fact to be true 
knows to be false (^7) ; beli^ is to be considered an absolute term, 
idictment may be supported on it (^). So also on a statement which 
86 is true, but in the sense intended by the party swearing is false (^); 
the matter sworn to be in fact true, yet the defendant did not know 
J time (80). 

ility of the Oath.] — As to the introdnctonr averments alleging this, 
have been deemed variances, see ante, p. Si36, n. Where the oath is 
' foreign fi-om the purpose, not tending to aggravate or extenuate the 
nor likely to give the jury a readier credit to the substantial part of 
tee, it cannot amount to a perjury ; as where a witness was asked 
le brought a certain nimiber of sheep from one town to another 
, and answered that ho did so, but in ^t did not bring them 

iiT. 1189. (W) WyMs case, 6 C. & P. 880. 

^/J^iv.^^h^Hisu'l. ca*e, l Leach, 827. See ifiWer'* c(i«, 
^scate, 6 East, 323; 2 Stark. g . ^ 

Littledale, J., Howlers is laid down in 3 Inst. 166. 

M. 229; 1 Mood. C. C. (78) p^r Lord Loughborough, -4 now. 

2 Stark, Ev. 2 ed. 626. 1 Hawk. o. 69, s. 7. (n). 

627; 2 Russ. 649; Cart's _ ^, ' 

tl8. {^) Loft 8 Gilb. Ev. 662. 

ry i case, 1 LoflPb's Gilb. Ev. (80) 8 Inst. 166 ; 1 Hawk. c. 69, 
s. 6. See PedUy's case, ante. 
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altofrether, but {>art at one time, and part at another, yet he was not gmitf of 
peijury, because the substanoe of the question was whether he brought them 
all or not, and the manner of l»inffing was only oircamstanoe. But if the 
aangning of a oircamstanoe in itself immaterial have a direct tendency to 
corroborate the evidence concerning what is most material, it is equally crimioal 
in its own native, and equally tending to abuse th^ administration of justioe, 
as if the matter sworn had been mo very point in issue Where in an 
answer to a bill filed by A. for redemption of lands assigned to him by B., the 
defendant swore that he had no notioe of the assignment, and insisted oa 
tacking another bond debt due from B. to his mort^gage; this was held a 
material fact on which perjury might be assigned C). Perjury may be assigned 
upon a man's testimony as to the credit of a witness (^) ; or on an answer to a 
bill in equity, though it be in a matter not charged by a bill {^) ; or on eTidenee 
not fVill enough to prove directly the issue in question, for it maj nevertheleei 
be material (^) ; or on evidence only circumstantially material ; but not an 
answer denying a promise absdutely void by the Statute of Frauds {^) ; nor 
upon the denial of an agreement relating to the purchase of lands (the agree- 
ment not being in writin«r), which was not binding upon the parties and there- 
fore immaterial It has been before shown l£at perjury may be assigned 
on a proceeding not carried into effect (^). So also on evidence gfiven on an 
indictinent on which a conviction was had, but judgment was afterwards reverKd 
on a writ of error {^). The materiality of the deposition or evidence of l^e 
defendant, where the perjury is assigned on an answer to a UIl in equity, must 
be shown by producing and proving the bill ; or if on affidavit, the previons 
proceedings, such as the rule niti of the Court in answer to which the affidavit 
was made ; or if on evidence on the trial of a case, in addition to the pn>- 
duotion of a record, the previous evidence and state of the cause should be 
proved, or at least so much as shows that the matter sworn to was material (**). 
An allegation that the defendant made his warrant of attorney, directed to 
B. W. and F. B., then and still being attorneys" of the Queen's Bench, is 
proved by putting in the warrant {^), A notice of set-off entitled in the 
cause to which it relates, is not sufficient evidence to support an allegation, 
that such a cause as it was entitled of, was depending (^). 

FaUity qf the OaShr^two vntneaet^ompeteney.y-^ to the allegation of this 
in the indictment, see ante, p. 836. It is not necessary to prove tfakat all the 
matters assigned are false ; if one distinct assignment of perjury be proved the 
defendant ought to be found guilty (<»). Where the prosecutor gare no evidence 

(•») 1 Hawk. c. 69, s. 8 ; 2 Rush. But see BartUU v. PiclersailL 4 Burr. 
621 ; 2 Ro. B^. 41, 42 j Hetley, 97. 2266 ; 4 East, 677, n. 
(82) Pevi/s cats, Peake. 138. (*) ^ (^)' 

L X , « . W Oraoopyofit See Xaycoci'i 

(W) 6 Mod. 848 ; #mJ. 1 Sid. 274, coie, 4 C. & P. 326. 

(«) 2 Stark. iJv. 626. See anU 

. (W) Rkode$'9 east, 2 Ld. Raym. 887. (60). 
(M) GHefz case, 1 Ld. Raym. 268 v («) Cookt's cast, 7 C. & P. 669. 
12 Mod. 146. ' (M) Ptr Lord Denman, C. J.^ Stth 

Bsnesech's case, Peake's Add. veld*s case, 6 C. & P. 489. 
Ca. 93. (wv JUiodeis case. 2 Ld. 



(■«) DunstofCs ease, Ry. k Moo. 109. 



JfAodeis case, 2 Ld. Baym. 886; 
2 W. Bl. 790 ; 2 Stark. Ev. 2ed. 627. 
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upon one of several assignments of perjury, the defendaut was not allowed to 
show that the matter charged in that assignment was false The taking of 
the oath and the facts deposed may be proved by one witness only ; but it 
seems that the contradiction must be by two direct witnesses (M), for without 
this there would be merely the oath of one man to outweigh that of another 
C) ; at least, one witness is not sufficient, some other independent testimony 
ought to be produced In the case of peijury assigned on one of two 
opposing statements by the defendant ; it has been held uiat the testimony of 
the latt«:, afforded by such statements, may stand iu the place of one witness, 
and that, in addition, one other witness is sufficient (i) ; and this though one 
of such statements be not on oath ; that even a letter written by the defendant, 
contradicting his statement on oath, woidd be sufficient to make it unneces- 
sary to have a second witness {^). When perjury is assigned on contradictory 
statements, it must be averred and shown which was tme and #hioh fiEdse ('). 
In general the party prejudiced by the peijury is a competent witness (*) ; and 
where, several are separately iumcted for swearing to the same fact, any of 
them, before conviction, may give evidence for the other defendants (^). It is 
no objection to the competency of a witness on an indictment for perjury com- 
mitted in an answer in Chancery, that in his answer to a cross-bm, filed by 
the defendant, he has sworn the fact which he is to prove on the indictment 

The corrupt intention.] — In this as in other cases of intent, the jury may 
infer the intent from the circumstances (^). The false oath must have been 
taken with some degree of deliberation ; for if it were occasioned by surprise or 
inadvertence, or by mistake, it would not amount to voluntary and corrupt per- 
jury (*). We have seen that a defendant may show that one part of his evi- 
dence was qualified and explained by another, even at a subsequent time (*). 

{False affirmations and declarations.] — ^The statutes which admit the evidence 
of Quakers, Moravians, and Separatists to be taken in all cases whatsoever, 

(•6) Hemp's case, 6 C. & P. 468. (*) £rov^hton*s case, 2 Str. 1230; 

M 2 Hawk. c. 46, s. 10. Abraham v. Bunn, 4 Burr. 2255 ; 

2 Stark. Ev.2ed. 626; 1 Hawk. 2 Russ. 546. It wajs formerly ruled 

c. 69 ; 4 Bl. Com. 858. that a party was incom{>etent where 

(^} Le^s case, 2 Russ. 545. he might obtain relief in equity on 

Id. ; 1 Phill. Ev. 7 ed. 152; in the ground of the perjury. Daily's 

Champnei^s case, 2 :Lew. C. C. 258, ease, Peake, 16 ; EdsiUs case, 1 Esp. 

Coleridge, J., said ''one witness is not 97; but as it is now settled that this 

sofficient, unless supported by circum- relief will not be granted on a convio- 

stantial evidence of the strongest tion which proceeds on the evidence 

kind ; indeed. Lord Tenterden was of of the prosecutor, the objection is 

opinion that two witnesses were neces- removed. See Phill. Ev. 8 ed.' 68. 

■ary to a conviction." See Mvdiis /sj 2 Hale, 280; Fortes. R. 247. 

ca*e, 1 Moo. & R. 128; Gardiner's i>^^,j. t>«„u« iqq 

case, 8 C. & P. 737. < > ^^^^ ' "^^^^ 

J) Anon. 5 B. & Al. 939, 940 (n) ; f ) KnUCs ^,6Bik Al. 929, (n.); 



2 Russ. 245 ; KniU's case, Id. 929 (n). 2 Stark. Ev. 2 ed. 627. As to proof 

See Wheatland^s case, post of the intent generally, see Rose. Cr. 

(«) Per Lord Denman, C. J., May- Ev. 2 ed. 18. 

hev^s case, 6 C. & P. 815. (») 1 Hawk. c. 69, s. 2; 2 Russ. 518; 

(S) See ante, p. 840, n. (86) ; and 4 Bl. Com. 187. 

Wkeatland^s case, 8 C. & P. 238. (•) See ante, p. 843, n., (74). 



OWWKaOM, PUiriSHMEMT. 

PEBSON, stealing from the.— (See titles LABCEinr, ante, p. 216*, 

Bobbery, post.) 

PEBSONATING.— (See title False Personation, arUe, p. 106). 



PIRACY. (P). (a). 

Com. Law «nd by statutes 
28 Hen. VIIL c. 15; 11 & 12 
Wm. m. c. 7 ; 4 Geo. I. c. 11, 
8. 7 ; 8 Geo. I. c. 24 ; 18 Geo. 
IL c. 30 ; see note. 



Transportation for live, or 
for any term not less than fotju- 
TEEN years ; or penal servitade for 
LIFE, or not less than four, nor 
more than ten years ; or im- 
prisonment not exceeding thbeb 
years, with or without haid 
labour, and with or without 
solitary confinement; the latter 
not exceeding one month at any 
one time, nor three months in 
anyone year. 7 Wm. IV. and 
1 Vic. c. 88, ss. 3, 5 ; 16 & 17 
Vic. a 99, ss. 1 & 4. 



[7 Wm. IV. and 1 Vic. a 88, s. 1, repecd so muck of the staMet 
enumerated, supra, as relates "to the punishment of the crime of 
Piracy, or ef any offence, by any of the said Acts declared to be 
Piracy, or of accessaries thereto respectiTely ;" and Section 3 enacts, 
" That whosoever shall be convictod of any offence which by any 
of the acts " before referred to, " amounts to the crime of PirsCT, 
and is thereby made jpunishable with death, shall be liable" to m 
punishment, as supra,} 



whether oiTil or criminal, provided that a false affirmation shall incmr all tho 
pains, penalties, etc., of peijury {^^), The Act abolishing unnecessair oaths, 
and mbatituting declarations in lieu thereof (but which does not extend to pro* 
ceedingB in a 0)urt of justice, or before Justices of the peace), provides that 
persons making false declarations shall be guilty of a misdemeanor (")« It is 
the same offence to make a false declaration as to qualification by a Member oC 
Parliament (^^) ; or for an elector to give a false answer at an election (^'). But 
although the making a false declaration required by a statute is a misde- 
meanor, it is not perjury, unless made so by the statute (^*) 

Statutes relaxing to Perjury.] — ^Besides those referred to at p. 834, ante, 
various statutes provide for the offence of peijury in particular cases : — Bank' 
ruptt, 12 & 13 Vic. c. 106, s. 254. Intolventt, 1 & 2 Vic. o. 110, s. 100. News- 
papers, 6 & 7 Wm. IV. c. 76, s. 6. Registry ^c<, 2 & 3 Anne, c. 4, ss. 18, 19. 
Jnelosure Act, 41 Geo. III. c. 109, s. ^. Pilotaae, 6 Geo. IV. c. 126, s. 80. 
Vessels carrying passengers, 43 Geo. III. c. 56, s. zO. QuaranHne, 6 Geo. IV. 
0. 78, s. 29. Stamps, 55 Geo. III. c. 84, ss. 52. 53. Excise, 7 & 8 Geo. IV. 
c. 53, ss. 29, 30, 31. See Archb. C. L. 12 ed. 646, where the statutes rebAkuf^ 
to this offence, as to Government Annuities, Exchequer Bills, NawU and Mih' 
tary Pay, Pensions, etc., and Naval Stores, are enumerated. 

(a) Statutes relating to Piracy.}— By the 11 & 12 Wm. III. e. 7, s. 8, aoti 
of hostility by a subject of this realm, under colour of any commisrion from 

(»») 22 Geo. II. c. 46, s. 36 ; 9Geo. IV. (») 1 & 2 Vic. c. 48, V 7. See De 

0. 82; 3 4 Wm. IV. c. 49; 3 & 4 Beauvoir's case, 7 C. & P. 20. 

Wm. rv. c. 82 ; 1 & 2 Vic. c. 77, and (") 2 Wm. IV. c. 4.'5, s. 58. See 

various other statutes. As to the Harries ca^e, 7 C. & P. 253; DodS' 

form of administering an oath, see worth^s case, 8 C. & P. 218. 

1 & 2 Vic. c. 105. 0*) MuAiis can, 1 Mood, H. 128; 

(") 5.& 6 Wm. IV. c. 62, ss. 9, 21. De Beauvoit's case, anU, 
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re that the ship, as stated 
indictment, was on the 
jeas, within the jurisdic- , 
f the Admiralty (a) — the 
y as stated (6) — the taking 
le goods (c) of a subject of 
sahn, or of some state in 
with it ; see Observations, 
Rose. Or, Ev, 2 ed. 777 ; 
12 ed. 347. 

3. of Indict. Id, 346 ; Matt, 
»22. 



The offence of Piracy at com- 
mon law is nothing more than 
robbery upon the high seas ; 
but by statutes passed at various 
times, and still in force, many 
artificial offences have been 
created, which are to be deemed 
to amount to piracy {d). As 
to the venue and trial of this 
offence, see ante, p. 18, n., B. In- 
c^tc^men^.}— The name of the 
ship must be proved as laid ; if 
unknown, she must be described 
as such. The ownership of the 
must be laid in some subject of this realm, or of some state 
ty with it ; and the allegation must be proved as laid ; for if 
irsous robbed be the subject of a state at enmity with this 
y, although it may perhaps be piracy, yet it is not cognizable 

ee ante, p. 18, n., B. 
.8 iQ other cases of robbery; 
L. Jenk. 94. See the title, 



"he taking must be animo 



furandi, as in Labcent; Molloy 71, 
s. 88. See anUy p. 177, n. 

(d) Rep. of Com. of Cr. L. ; 4 Bl. 
Com. 72; 1 Hawk. o. 87, s. 4 ; 2 East, 
P. C. 796. As to the statutes, see 
p. 846, n. 



■eign prince or state; s. 9, master or seamen running away with* the 
oods, etc. ; combining to corrupt any master or seamen to yield up the 

goods, etc. ; laying violent hands on commander to hinder his fighting 
Dce of the ship ; or endeayouring to make a revolt in a ship 0; ; by 

I. c. 24, s. 1, forcibly boarding a ship and throwing overboard, or 
dng the goods ; trading with pirates, or fitting out a vessel for that pur- 
sy 18 Oeo. II. c. 80, (hiring any war, committing any hostilities upon 
., or being in any way adherent, or giving aid or comfort to the King's 
e (') ; by 82 Gbo. II. c. 25, commanders of any vessel or ship of war, 
ig for we ransom of any vessel taken as a prize {^) ; by 5 Geo. IV. 

s. 9, dealing in slaves j ; those several offences are declared piracy 
lony, and made punishaole with death ; but now by 7 Wm. IV. and 

c. 88, ss. 8, 5, with transportation for life, etc. ; see p. 846, ante, 
3 8th Geo. I. c. 24, s, 8, all persons whatsoever, who by 11 & 12 
II. c. 7, are declared to be accessary or accessaries to any piracy therein 
ned, are dedared to be principal pirates, and punishable in tiie «ame 
r as pirates. See 7 Geo. IV. c. 64, ss. 9, 10 ; and ante, p. 16. 

3oing this with a view to pro- under the usual commission granted 

. re<h'ess of what the prisoners bv virtue of the statute 28 Hen. 

hink grievances, and without JSvan/t com, 2 East, P. C. 798. 

;tempt to run away with the (f) See 22 Geo. III. c. 26, «nd 

Btc., is an offence under this 2 East, P. C. 801. 

Hatting* 8 ease, 1 Mood. C. C. {*) The pimishment of death by 

ims statutes repealed by 7 Wm. Iv. 

r^ersons adhering to the Kin^t and 1 Yio. c. 91, and transportation 

«by cruising in their ships, may for Ufe, etc., as at p. 846, anU, siib- 

thjs section be tried as pirates stituted. 
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"With intent to commit, or Death, 
at the time of, or immediately ifay be recorded by 4 Geo. 1 
before, or immediately after c. 48, s. 1, ante, p. 3. 
committing the crime of piracy, 
in respect of any ship or ves- 
sel;'' assaulting, "with intent to 
murder, any person being on 
board of, or belonging to such 
ship or vessel," or stabbing 

(" stab, cut, or wound") any sudt person, or unlawfully doing " a 
act whereby the life of such person may be endangered.** (F.) 
7 Wm. IV. and 1 Vic. c. 88, s. 2. 
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EVIDENGB. OBSBRVATIONS. 

as such in any Court of Admiralty within this realm {e). If a 
commissioned ship by mistake capture a vessel belonging to the 
subjects of a friendly power, supposing it to belong to an enemy, 
and bring it without damage mto port for condemnation, this is 
not piracy (f). If a party making a capture at sea do so by the 
authority of any prince or state, it cannot be considered piracy ; 
for a nation never can be deemed pirates. Even a capture by 
authority of the states of Algiers, Tunis, or Tripoli, cannot be so 
treated (g). By the common kw (but altered by 11 & 12 Wm. III. 
a 7, and 18 Geo. IL c 30, s. 1) the 'authority of a commission 
from a foreign prince, made even acts of hostility committed by 
one subject of this realm against another not piracy (A). If a 
pirate attack a vessel, and before he obtain possession of her, the 
captain, in order to redeem her, give an path to pay a sum certain, 
this is no piracy, for there is no taking (i). But if there be an 
actual taking, it is piracy, although the pirate afterwards allow 
the party to proceed on his voyage (k). If persons at sea force 
the captain of a vessel to sell part of his cargo for less than its 
value, it is piracy (1). Where several seamen on board a ship 
seized the captain, and after putting him on shore, carried away 
the ship, and subsequently committed several piracies ; it was held 
that this force upon the captain, and carrying away the ship, was 
piracy (m). If a ship is riding at anchor with part of her mariners 
m her boat and the rest on shore, so that none remain in the 
ship, if she be attacked and robbed it is piracy (n). The subject 
of a foreign |>ower in amity with this country, may be punisned 
for piracy committed upon English property (o). Acts of piracy, 
with intent to defraud underwriters, etc., are provided for by 
1 Vic. c. 89, s. 6 ; see ante, p. 260 ; Mason's case, 2 East, P. C. 
796 ; 8 Mod. 74 ; Curling's case, R & B. 123. See the particular 
provisions of the statutes relating to Piracy noticed at p. 346, n. 
(«) 4 Inst. 164; 2 R. 3, 2. See {k) 1 Sir L. Jenk. 98. 

*^7rsU"l^irVj». W 8 T B. 718. Sec 28 Hen. VUI. 

{a) 2 Id. 790 ; 2 Grot. c. 18, s. 2. ^' *• 

(A) 2 Sir L. Jenk. 754. See Evan/s (m) Afaj/s case, 2 East, P. C. 796. 
cow, 2 East. P. C. 798. ] ! ^ , t% nro . . 

(t) Molloy, 64, 8. 18 ; 1 Beawes's Lex. , (») ^ ^ L5x. Mer. 263, citing 

Mere. 25, citing 44 Ed. III. 14, 1* Ed. III. llo. 
4 Hen. IV. (o) Id. 251. 



Same as at p. 347, ante, with See Observations, ante,p, 347 ; 

the addition of proof of the also the cases noticed under title 

kind of violence aUeged. Arch, Offences against the Person, 

C, L, 360. ante, p. 312, et seq. As to the 

Prec. of Indict. Id. ; Matt, construction of the words " stab, 

(7. L. App. 135. cut, or wound," see p. 316, n. 

ante. 
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PLANTS, SHRUBS, Etc. 

stealing. — (See title Labcsitt, ante, p. 181) 
destroying. — (See title Malicious I»- 
JtTRiSB, anUy p. 258.) 

POACHING.— (See title Gaxe, ante, p. 140.) 

POISONING.— (See anUj titles Murder, p. 366 ; Offences against 
the PsEsoN, p. 312.) 



POST-OFFICE OFFENCES (a). 

Persons "employed by or 
under the Post-office,* ope^iing 
(" open, or procure to be opened,'^ 
or wilfully detaining, (^Metain 
or delay, or procure or suffer to 
be detained or delayed,*^ ''a poet 
letter." (M.) 

7 Wm. IV. and 1 Vic c 36, 
8S.25, 42. 



Fine or imprisonment; the 
latter with or without hard 
labour, and with or without 
solitary confinement; such con- 
finement being qualified by 1 Yic» 
c. 90, s. 5, ante, p. 3. 



(a) Venue] — Sect. 37 enaots, " That the offenee of everv offender against the 
Post-oflSce Acts may be dealt with, and indicted and tried, and punished, and 
laid and charged to have been committed either in the county or place where 
the offence shall be committed, or in any county or place in which he shall be 
apprehended or be in custody, as if his offence had been actually committed in 
that county or place; and where an offence shall be committed in or upon or in 
respect of a mail, or i^n a person engaged in the conveyance or delivery of 
a post-letter bag or post letter, or in respect of a post-letter bag or poet letter, 
or a chattel, or money, or valuable security sent by post, such offence may be 
dealt with and inquired of, and tried and punished, and laid and charged to 
have been committed as well in any county or place in which the offender shall 
be apprehended or be in custody, as also in any county or place through any part 
whereof the mail, or the person, or the post-letter bae or the post letter, or the 
chattel, or the money^ or the valuable security sent by the post, in respect of 



SYTDXKCE. 
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OBSERVATIONS. 



ve that the defendant was 
ioyed by or under the 
•ffice see note, tw/ro — 
)enmg or delaying of the 
letter'* as charged. Rose, 
t;. 2 ed. 782 ; Arch, 12 ed. 

c of Indict Id,; MatL 
^pp. 151. 



As to the vmWf see p. 350, n. 
The property may be laid in 
the JPostoiaster - general ; and 
it is unnecessary to allege or 
prove any value, or to state the 
nature of the defendant's em- 
ployment ; section 40, see poitf 
p. 352, n. By the interpretation 
clause of the statute, section 47, 
the expression person employed 
by or under the Post-oficeV shall 
e " every Deputy-postmaster, agent, officer, clerk, letter-carrier, 
, postboy, rider, or any other person employed in any business 
I tost-omce, whether employed by the l^ostmaster-general, or 
J person under bim or on behalf of the Post-office and by 
me section, the term ^^poH letter** shall mean '' any letter or 
b transmitted by the post under the authority of the Post- 
r-general ; and a letter shall be deemed a post letter from the 
»f its being delivered to a post-office, to the time of its being 
red to the person to whom it is addressed ; and the delivery 
itter-carrier, or . other person authorized to receive letters for 
fit, shall be a delivery to the Post-office ; and a delivery at the 
or office of the person to whom the letter is addressed, or to 
or to his servant Or agent, or other person considered to be 
rized to receive the letter according to the usual manner of 
rinff that person's letters, shall be a delivery to the person 
38ed ; and the term ^Post-office* shall mean any house, build- 
K)m, or place where post letters are received or delivered, or in 
. they are sorted, made up, or despatched." It is not necessary 



the offenoe shall have been committed, shall have passed in due course of 
ance or delivery by the post, in the same manner as if it had been actu- 
mmitted in such county or place; and in all oases where the side or the 
or other part of a highway, or the side, the bank, the centre, or 
part of a river, or canal, or navigation, shall constitute the boundary 
counties, such an offence may be dealt with and inquired of, and 
Etud . pimiahed, and laid and ohars^ed to have been committed in 
of the said counties, through which, or adjoining to which, or by 
lundary ot any part of which the mail, or person, shall have passed 
) course of conveyance or deliverv by the post, in the same manner 
t had actually been committed m suck county or place ; and every 
try before or after the fact to any such offence, if the same be a 
>r a high crime, and every person aiding or ab^ttiuff, or counselling, or pro- 
the oommission of any such ofifence, u the same be a misdemeanor, may 
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POST-OFFICE continued. 



Persons " employed under the 
Post-office" stealing (''steal, or 
shall for any purpose whatever 
embezzle, secrete, or destroy,") a 
"post letter,** or any such post 
letter containing "therein any 
chattel or money whatsoever, or 
any valuable security." (F.) 

7 Wm. IV. and 1 Vic c. 36, 
88.26,41,42. 



If the letter contain "any 
chakd, moneys or valuable secvr 
rityjl" transportation for life, or 
for not less than fottrteen years; 
or penal servitude for life, or 
not less than foub nor more 
than TEN years ; or imprison- 
ment not exceeding four years, 
with or without hard labour, 
and with or without solitary 
confinement; the latter qualified 
by I Vic. c. 90, s. 5, ante^ p. 3. 

If the letter did not contain «# 
supra, penal servitude for seveh 
years ; or imprisonment not ex- 
ceeding THREE years, with or 
without hard labour, and with 
or without solitary confinement ; 
the latter qualified by 1 Vic. 
c. 90, s. 5, ante, p. 3. 

16 & 17 Vic. c. 99, 88. 1 & 4. 



be dealt with, indicted, tried, and punished as if he were a principal, and his 
offence laid and chained to have been committed in any county or place in 
which i^e principal offender may be tried." 

Property how laid.}— Sect. 40 enacts, " That in every case where an oflbnoe 
shall be committed in respect of a post letter-bag or a post letter, or a chattel, 
money, or a valuable security, sent by the post, it shall be lawful to lay in the 
indictment preferred against the offender the property of the post letter-bag 
or of the post letter, or chattel, money, or other valuable security sent by the 
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ow the actual appointment of the prisoner ; it is sufficient to 
that he acted in the capacity imputed (a). A person employed 
reoeivin^house to clean boots, etc, and '^o occasionally 
led in tymg up the letter-ba^, was held not to be a person 
Dyed by the Post^ffice within the 52 Geo. Ill a 143, s. 2 (b), 
oviso of the 25th sect contains matters of excuse, which it is 
to the defendant to prove ; these need not be negatived in the 
tment. 

BitrreU't eate, 6 C. P. 124; (b) Pearwn'i eoM, 4 Id. 072; See 
eate, Id. 006; vide M, v. Townt- Salubur^t ean, 5 Id. 165. 
3. k Mar. 178. 



9Te that the defendant was As to the venuef see ante^ 
3jed " by, or under the p. 350, n. The property may be 
office;" see. Observations, laid in the Postmaster-general, 
p. 351 — ^that he stole the and it is not necessary to allege 
b letter, and its contents, or prove the security to be of 
Lay be charged ; see Ob- any value ; see p. 352, n., anU. 
tions, $upra ; or that he The nature of uie defendants 
zzled, secreted, or destroyed employment need not be stated 
* the purpose stated in the in the indictment ; by sect. 40, 
tanent Uosc, Cr, Ev, 2 ed. see p. 352, n., ante. As to what 
Arch, 12 ed. 306. is an " employment under the 

5C. of Indict. Id, 305; Post-office" see Observations, 
C X. App. 152. anf«, p. 351. The word "by" is, 

however, omitted in this sect; 

the woids defined by sect 46, 
'by or under." The proof must be in regard to a post 
;" as to the definition of which, and what is a delivery to or 
le Post-office, see also Observations, tupra. By the 47th 
n, the term valuable eecwnty!* shall include the whole or 
lart of any tally, order, or other security whatsoever, entitling 
ddencing the title of any person or Dody corporate to any 
or interest in any public stock or fhnd, whether of this 
lom or of Great Britain, or of Ireland, or of any foreign state, 
any fund of any body corporate, company or society, to any 
it m any savings bank, or the whole or any part of any 
iture, deed, bond, bill, note, warrant, or order, or otner securi^ 
soever, for money or for payment of money, whether of this 
lom or of any foreign state, or of any warrant or order for 
lelivery or transfer of any goods or valuable thin^. The 
ity specified in the statute must be valid and available ; a 
therefore purporting to be drawn in London, but drawn in 
stone, and having no stamp upon it pursuant to the 31st 

Q the Postmaster-general, and it shall not be necessary to allege in the 
nenl, or to prove at the trial or otherwise, that the post letter-baff, or 
eh post letter or valuable security, was of any value ; and in any indict- 

l« preferred against any person employed under the Post-office for any 

1 committed under the Post-office Acts, it shall be lawful to state and 
that such offender was employed under the Post-offioe of the United 
}m at the time of committmg such offence, without stating further the 
or particulars of his employment" 

2 H 2 
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POST-OFFICE OYFESCHB—corainued. 



lb. 



Persons employed in the 
Post-offioe" stealiug (''steal, 
or lor any purpose embezzle, 
secrete, or destroy*^ or detain- 
ing wilfully detain or delay 
in course of conveyance or de- 
livery thereof by tbe post") any 
" printed votes or proceedings 
in Parliament, or any printed 
new^Mtper, or any other printed 
paper whatever sent by the post 
without covers, or in covers open 
at the side." (M.) 

7 Wm. IV, and 1 Vic. c. 36, 
ss. 32, 42. 



line or imprisonment, or botL 
The imprisonment may be witii 
or witnout hard labour, and 
with or without solitary confine- 
ment; the latter qualified by 
1 Via c. 90, s. a. ante, p. 3» 



Stealing ("every person who 
shall steal") "from or out of a 
post lett», any chattd, money, 
or valuable security." (F.) 

7 Wm. IV. and 1 Vic c. 36, 
es. 27, 41, 42. 



Transportation for lifb, or 
for not less than fourteen years ; 
or penal servitude for life or not 
less than four or more than tek 
years; or imprisonment not 
exceeding four years, with or 
without hard lalx)ur, and with 
or without solitary confinement; 
the latter qualified by 1 Via 
a 90, s. 5, ante, p. 3. 16 & 17 Via 
a 99, ss. 1 & 4. 
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Geo. III. c. 25, was held not to be a draft within 7 Geo. IIL c 50 (a). 
Country bank-notes paid in London, and not re-iwuedy as being 
valuable to the possessors of them, and available against the 
makers ; were held to be within the words and meaning of 
7 Geo. IIL c 50. (6). A bill of exchange has been held rightly 
described as a warrant for the pavment of money (c). If a letter 
is described as containing sev^:tJ notes, it is sufficient to prove 
that it contained any one of them {<£), The mark of double postage 
will not of itself be evidence that a letter contained the ^ual3e 
security mentioned in it (0). It is not necessary to prove the 
execution of instruments which the letter is proved to contain (/). 
Putting a letter down a water closet to hide a mistake made in 
sorting them, to avoid the penalty for such mistake, is a secreting, 
as also a larceny (a). See Observations, ante, p. 191, et teq.y as to 
what have been held valuable securities within those words as 
defined by the Larceny Act. 



(a) PooUy'i catty R. & R. 12: 
2 Leach, 887 ; 3 Bob. & PoL 311. 

ih)Ba.niomi cote, B. & R. 232; 
2 L^h, 1099. 

(c) WUloughhjft cote, 2 East, P. C. 
681. 



(d) EUinit ease, R. k R. 188. 

(e) Plumer't case, B. & R. 264. 
(/) EUins*s case, supra. 

(ff) JZ. V. Wynn, 1 Don. C. C. 865. 



Prove that the defendant was 
employed "in the Post-office" 
— tne ofiS^ce as charged. Bosc, 
Or. Ev. 2 ed. 783 ; Arch. 12 ed. 
305, 

Prec. of Indict. Arck. Id,; 
Matt. C. L. App. 159. 



As to the venue, see p. 350, n., 
ante. The words of the sect, 
are, " every person employed in 
the Post-office ;** differing there- 
fore, from those defined by the 
47th section; see Observations, 
ante, p. 351. By the 40th sec- 
tion, p. 352, n., ante, it is un- 
necessary to aUege in the in- 
dictment, or to prove the nature of the defendant's employment 
under the Post-office ; see Observations, ante, p, 353. 



Prove a larceny (see ante, p. 
163) of the chattel, monev, or 
valuable security, and of the 
"post-letter," either directly or 
m>m drcumstanoes from which 
it may be inferred. Rose. Cr. 
jBt;. 2 ed. 786 ; Arch. 12 ed. 307. 

Plrec. of Indict Id.; MaU. 
C. L. App. 15a 



vations, ante, p. 351. It is only 
offence within this section. As to 
term valuable security," and the 
vations^ eupra. 



As to the vmue, see ante, p. 
350, n. The property may be 
laid in the Postmaster-general ; 
and the security need not be 
alleged or proved to be of any 
value ; see note, infra, n. The 
words "every person" include 
those in the Post-office as well 
as others. As to what is a 
"poet-letter," and a delivery to 
or by the Post-office, see Obsei> 
the stealing of such that is any 
what is to be understood by the 
cases regarding such, see Obser- 
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F08T-0FFIC£ OFFENGEB--coitfmwd 

8tealiiig (^^erery penon who Same aa tifMU. 
■baD ateJ*) ^'ajpoat lettovbag, 
or ft post lott^ uom ft poat lat^ 
tel>b^^ or a poat letter from ft 




of the Poat-offiee, or from ft 
maSL- (F.) 

7 Wm. IV. and I Vie. c 36, 
88. 28, 41, 42. 
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Prove a larceny of a letter; As to the ventte, see ante^ p. 
see ante, p. 163. Bote, Cr. Ev. 350, n. The taking and destroy- 
2 ed. 786 ; Af'ch. 12 ed. 308. ing of a post letter to suppress 

Free, of Indict. Id; Matt, inquiries about character, is a 
C. JL App. 164. larceny of the letter (aj The 

property may be laid in the 
Postmaster-general ; and it is 
unnecessary to allege or prove 
any value ; by section 40, arUe, p. 352, n., iidiu. As to the definition 
of a post-letter^ and a post-officeJI* see Cfbservations, ante, p. 351. 
By the 47th section, "the term ^post letter-bag* shall include a mail- 
bag or box, or packet or parcel, or other envelope or covering in 
which post-letters are conveyed, whether it does or does not contain 
post-letters ; " " the expression * officer of the Post-offi^ * shall include 
the Postmaster-general, and every Deputy-postmaster, agent, officer, 
derk, letter-carrier, guard, postboy, rider, or any other person, 
whether employed by the I*ostmaster-general, or by any person 
under him, or on behalf of the Post-office f — and " the term * mail * 
shall include every conveyance by which post letters are carried, 
whether it be a coach, or cart, or horse, or any other conveyance ; 
and also a person employed in conveying or delivering post-letters, 
and also every vessel which is induded in the term packet-boat 
for the definition of packet-boat," see Observations, poet, p. 359. 
Where the prisoner, pretending to be a mail-guard, obtained posses- 
sion of the mail-bags by procuring them to be let down to him 
from a window by a string, and carried them away, a conviction 
on a count for stealing letters out of the Post-office was held right ; 
for the obtaining a delivery of them by artifice was the same as an 
actual taking Where letters were taken from a portmanteau 
fixed on a horse during the temporary absence of the maU-rider; it 
was held that the letters had been in the possession of the mail- 
rider, and that possession had never been abandoned (d). The 
putting of a letter on the shop-counter of a receiving-house, or 
giving it to a person belonging to the shop, has been holden a 
putting into the post {d). Where the prisoner opened a letter in the 
shop, and there stole the contents without taking the letter out of 
the shop ; this was held not a completion of the offence of stealing a 
letter from the place of receipt [e). Where a letter-carrier took 
letters out of the office, intending to deliver them to the owners, but 
to embezzle the postage ; it was held that he could not be indicted 
for stealing such letters (/). 

(a) Jt. y. Jonet, 1 Den. C. C. 188. (e) Id. ; under 52 Geo. in. o. 143. 

{b) Pearc/s eate, 2 East, P. C. 603, See now the provisions of the 27th 

under 7 Geo. III. o. 50. section, ante, p. 354. 

(c) Rdbimon't com, 2 Staik. Rep. 

485. (/) Howard:* cote, 2 East. P. G. 

{d) Ptarson** cote, 4 G. & P. 572. 604; under ? Geo. III. c. 50. See 

See now the definition of "a post- now the Drovisions of the 26th section, 

office," Observations^ ante, p. 351. arUe, p. 852. 
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POST-OFFICE OFFENCES-^coii^Mi««i 

Stopping " a mail, with intent Same as tupm. 

to roh or search the same.** (F). 
7 Wm. rV. and 1 Vic. c 38, 

•8.41,42. 



Stealing (''steal, or unlawfully 
take away " a post letter-bag 
sent by a post-office packet,** or 
" a letter out of any such bag," 
or opening unlawfully open *') 
** anysuch bag.*' (F.) 

7 Wm, IV. and 1 Vic c 36, 
68. 29, 41, 42. 



Transportation for fotjrtkks 
years ; or penal servitude for 
not less than four or more than 
EIOHT years ; or imprisonment 
not exceeding three years, witl 
or without hard labour, and witi 
or without solitary confinement; 
the latter qualified by 1 Vic. 
c. 90, s. 5, ante, p. 3. 

16 & 17 Vic. c. 99, ss. 1 & 4. 



Eetaining (" every person who 
shall firaudulently retain or shall 
wilfuUy secrete, or keep, or de- 
tain, or being required to deliver 
up by anv officer of the Post- 
office, shall neglect or neglect or 
refuse to deliver up") a post 
letter which ought to have been 
* delivered to any other person, or 
a post letter-bag, or a post letter 
which shall hiave been sent, 
whether the same shall have 
been found by the person se- 
creting, keeping, or neglecting 
or rerasing to deliver up the 
same, or any other person.** (M.) 

7 Wm. IV. and 1 Vic c 36, 
.88. 31, 42. 



Fine and imprisonment ; with 
or without hard labour, and wiih 
or without solitarv confinement; 
the latter qualifiea by 1 Vic. c 90, 
s. 5, antef p. 3. 



Beceiving (" every person who 
shall receive ") " any post letter, 
or post letter-bag, or any chattel, 
or money, or v^uable security, 



Transportation for life, or for 
not less than fourtben years; 
or penal servitude for lite, or 
not less than four nor more 
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>ye the stoppage of the 
as charged — flie intent 
the circumstances, if no 
I robbery or search took 
Rose. Cr, Ev. 2 ed. 786 ; 
12 ed. 309. 

!C. of Indict. Id,; Malt, 
A.pp. 155. 



OBSSBTATIONS. 

- Ajb to the vmu/e^ see an^, 

§. 350, n. The term " mail'' is 
efined by section 47 ; see Ob- 
servations, arvUy p^ 357. 



tvethat the prisoner stole, As to the venue, see arUe^ 
ilawfolly took away a post p. 350, n. The property may be 
-bag from the Post-office laid in the Postmaster-general ; 
t, or a letter out of such ^ and it is unnecessary to allege or 
>r unlawfully opened such * prove any value, by section 40, 
as may be charged. Rose, ante, p. 352, n. As to the defini- 
^. 2 ed. 787 ; Arok, 12 ed. tion of a ^^post letter-hag,"* see 

Observations, ante, p. 357. By 
tL (7. L, App. 156. section 47, " the term *^ Post-office 

packets" shall include vessels em- 
ployed by or under the Post- 
or the Admiralty for the transmission of post letters, and also 
or vessels (though not regularly employed, as packet-boats) for 
tnveyance of post letters under contract, and also a ship of war, 
ler vessel in the service of Her Majesty, in respect of letters 
yed by it ; — and the term ' letter" shall include ' packet,' and the 
^ packet' shall indude letter.' " 



>ve that a "post letter," 
I ought to have been de- 
d to the party named in 
dictment, was delivered to 
efendant, or that a " post 
-bag," as may be charged, 
retcuned by nim — after a 
at to deliver it up by an 
• of the Post-office — that 
the contents of the letter 
ler circumstances, the de- 
at well knew the letter was 
itended for him. It would 
defence that the letter or 
etter-bag was found by the 
iant or any other person. 
Cr. Ev. 2 ed. 787 ; Arch. 
309. 

ic. of Indict. Id.; Matt. 
App. 158, 159. 



As to the vemie, see arUe, 
p. 350, n. The property may be 
laid in the Postmaster-general ; 
see ante, p. 352, n. As to the de- 
finition of the terms ^^post letter^ 
see Observations, p. 351, anUe, 
—''offixs&r of the Pott-office;"-- 
''post letter-hag,"" p. 357, ante. 



•ve the principal felony as As to the venue, see ante, 

i ; see ante, p. 353,— the p. 350, n. The property may be 

ing by the defendant, and laid in the Postmastei^general ; 

le previously knew of the and it is unnecessary to allege 
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POST-OFFICE OFFENCES-H»>tfintt«iL 
the stealing or taking, or em- 
bezzling, or secreting whereof 
shall amount to a felony nnder 
the Post-offioe Acts, Imowing 
the same to have been feloni- 
ously stolen, taken, embezzled, 
or secreted, and to have been 
sent, or to have been intended to 
be sent by the post" (F.) 

7 Wm. IV. and 1 Vic. c 36, 
88. 30, 41, 42. 



than TE9 years; or imprison- 
ment not exceeding Fouuyean, 
with or without hard Ubour, 
and with or without solitary con- 
finement; the latter qualified bj 
1 Vic. c. 90. 8. 5, ante, p. a 
16&17 Vic.c.d9,8s.l&4 



Soliciting (" eveiy person who 
shall solicit or endeavour to pro- 
cure") ^ ainr other person to 
commit a felony or misdemea- 
nor, punishable by the Post-offioe 
Acta." (M.) 

7 Wm. IV. and 1 Vic. c. 36, 
88.36,42. 



Imprisonment for any tern 
not exceeding two years, with or 
without hard labour, and with 
or without solitary confinement; 
the latter qualified by 1 Yk. 
a 90, & 5, ante, p. 3. 



Forgery of the name of RECEivER-OEinBRAL of the General Post- 
office, or any person employed under him — (See tUle 
Forgery, antej p. 131, n.) 



PBEVIOUS CONVICTION— (See title Subsequent Felony, ;?o«<.) 
Uttering a false certificate of ; 
see ante. p. 135, n. 
PRISON BREACH— (See titles Escape, ante, p. 102 ; Rescue, pod). 
PRIZE-MONEY— (See titles False Personation, ante, p. 108; j 

Forgery, ante, p. 132, n.) 
PUBLIC INN— (See title Nuisance, ante, p. 298, n.) 
PUBLIC WORSHIP, disturbing— (See ante, p. 92.) 



RAPE. (FO 

9 Geo. IV. c. 31, s. 16. 

Not triable at Quarter Ses- 
sions. 

fi & 6 Vic. c. 38, 8. 1, and 
4 & 5 Vic. c 66, s. 6. 



Transportation for life, or for 
not less than pourtben years; 
or penal servitude for life, or 
not less than four nor more 
than TEN years ; or imprison- 
ment, with or without hard 
labour, not exceeding two years. 

4&6Vic.c.66,s.3; 9&10Vic 
c. 24, s. 1 ; 16 & 17 Vic. c. 99, 
88. 1 & 4. 
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, and that the property 
«n sent, or intended to l>e 
ay the post ; as by the 
lark on, or contents of the 
and other circumstances 
rhich it may be inferred. 
Or. Ev, 2 ed. 788 ; Arch. 
367. 

\ of Indict Id, 356 ; Matt. 
Lpp. 157. 

ve been previously convicted, 
ice see ante^ p. 16, n. (b.) 



oBnaarAnoKs. 
or prove any value; by section 
40, anUy p. 352, n. As to the 
definition of the term post 
IdterP see Observations, p. 351, 
ante post letter-^*' p. 357, 
ante; — **valttabUmcuritif,^ p. 353, 
ante. By section 30, a receiver 
may be indicted and convicted 
either as an accessary after the 
fact, or for a substantive felony ; 
and in the latter case, whether 
the principal felon shall or shall 
or snail or shall not be amenable 



re that the defendant so- 
or endeavoured to procure 
mmission of the offence 
in the indictment, which 
e "any felony or misde- 
r punishable by the Post- 
Lets." JRosc, Cr. Ev. 2 ed. 
irch. 12 ed. 360. 
.of Indict. Id. 309 ; Matt. 
23. 



As to the venuey see ante^ 
p. 350, n. The statute makes it 
miinaterial whether the offence 
was completed or not. 



e the committing of the 
as stated, on the party 
in the indictment; see 
ations, infra — ^a penetra- 
owever slight ; see Ob- 
3ns, post, p. 365— -that 
; was agzdnst the will of 
>man; see Observations, 
^ 365. As to what a 
(a) Folie/s ccue, 1 
2 



Indictment.] — Where the 
prisoner was charged both as 
principal in the first degree, 
and as aiding and abetting* 
•ther men in committing a rape ; 
a conviction was held good, upon 
the count charnng the prisoner 
as principal {a). Upon such 
an indictment, it was neld that 
Mood. G. C. 854. 



omvcs. 
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paviBHimrr. 
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defendant may show; see Ob- evidence might be given of 
nervations, pist, p. 367. Rote, several rapes upon the same 
Cr. Ev. 2 ed. 796 ; Arch, 12 ed. woman, at the same time, each 
5^ assiBtii^; the other in turn, with- 

Prec. of Indict Id. 562; out putting the prosecutor to 
MaU, C, X. 437. elect on which count to proceed 

(6). So a count charging A. 
with a rape, as a princip^ in 
the first degree, and R as a principal in the second degree, may 
be joined with a count charging B. as a principal in the first denree, 
and A. as princi]>al in the second degree (c). The omission of the 
words ^an assault,* has been held no ground for arresting the 
judgment {d). The party agaitui whom the offence was committed 
— evidence of proeecution.] — Bape is defined as the carnal know-* 
ledge of any woman above the age of ten years, against her will 
(e). The party ravished ia a competent witness to prove every 
part of the case ; but the credibility of her testimony, and how far 
she is to be believed, must be left to t^ie jury upon the drcum- 
stanoes of fiict that concur in that testimony. For instance, if the 
witness be of good fame, if she presently discovered the offence, 
and made pursuit after the offender; showed circumstances and 
s^rns of the ii\jury ; if the place in which the fiict was done was 
nemote from people, inhabitants, or passengers ; if the offender 
iled for it : these and the like are concurring evidences to give 
greater probabilitv to her testimony, when proved by others as 
Well as herself (/ The &ct of a woman having made a com- 
plaint 80 soon after the offence took place as to preclude the 
possibility of her beinf practised on, is evidence (g) ; but tlie 
particulars of her compmint cannot be received (A) ; and cannot be 
asked in chief of the confirming witnesses, but may in cross-exa- 
mination (i). Such evid^oe is received as confirmatory evidence 
only ; and therefore where the prosecutrix^ was not at the trial, and 
her deposition before the magistrate could not be used, evidence of 
complaints made by her recently after the outrage was rejected {k). 
Where the party ravished died before the trial, her deposition, 
oorroborated by other evidence of actual penetration, was held 
Bofficient to warrant a conviction (Q. But where it appeared that 
the prosecutrix (who was since dead) had come home evidently 
snfferinff from recent violence, and made a statement as to the 
injury sue had received, and named the persons who committed 
it ; it was held that this could not be received as independent 
evidence, and that statements of this kind are only admissible to 
confirm the evidence of the prosecutrix (m). The offence may be 
committed on even a concubine of the ravisher, or on a common 



(ft)FoaM*«eaM, 1 Mood. C.C. 864. {h) aa/rVt case, 2 Stark. Hep. 

(e) Gray't ease, 7 C. & P. 164. 242. 

\d) AlUn't ease, 9 Id. 521. ^ (t) WaUer*i eate, 2 Moo. k R. 

(«) 3 Inst. 60 ; 1 Hale, 028; 1 Hawk. 212, per Parke, B., although he 

0. 41, 8. 2. questioned the soundness of the 



(f) 1 Hale, 638 ; 4 Bl. Com. 213 ; rule. 
1 P. C. 488. • ik) Ovitridgit case, 9 C. P. 471. 

(g) Brazier^t cate, 1 East. P. C. (0 Fleming's case, 2 Leach, 854. 
144. . (m) Megson's case, 9 C. P. 420, 
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J («). PenarcUionJy-Bj the 9 Q«o. IV. s. 18, it is not now 
ioessary " to prove the actual emission of seed, in order to 
Itute a camaf knowledge f. but this is to be deemed com- 

upon proof of penetration only " (j>). To constitute the 
e of rape, there must be a penetration (q) ; the least degree 
Blcient, though it may not be attended with the rui>ture of 
ymen (r). But it has been said, that in such a case it must 
^arlj proved that there was penetration ; for when that which 
very near to the entrance, has not been ruptured, it is very 
dt to come to the oondusion that there has been penetration 

to sustam a charge of rape («). In another case it was 

that " if the hymen is not ruptured, there is not a sufficient 
ration to constitute the offence** (t). If the evidence fail to 

out the penetration, etc., the defendant may be convicted of 
isault under 14 & 15 Vic c. 100, s. 9, anU, p. 2. Against 
ilL] — This of course implies violence (w) ; but if the party 
d through fear of death or duress, it is rape (or) ; so, 
h she consented at first, if the offence was afterwards com- 
i bv force, or against her will ; nor is it any excuse that she 
ited after the &ct (y). If non-resistance by the prosecutrix 
)d from merely being overpowered by actual force, or from 
ot being able from want .of strength to resist anv longer, or 
the number of parties attacking her, she might consider 
ince dangerous and useless, a jury ought to convict ox the 
fence (e). If a medical man have oonnec^on with a girl under 
ITS of age, under pretence that he is treating her medically, 
^ilty of rape (a). The carnal knowledge of a married woman, 
kt the time consented, supposing the man to be her husband, 
>y four of the Judges, held to be a rape ; but eight thought 
b was not ; several of whom intimated that if the case should 
again, they would advise the jury to find a special verdict (b), 
similar case afterwards, it was held that the charge of rape 
not be maintained ; but the prisoner was found gmlty of an 

Hale, 629 ; 4 BL Com. 214. (r) llMuen't can, 1 Id. 438 ; Jor- 

lee the roles as to the former danft com, 9 C. & P. 118 ; HuaMs 
f the law, 1 East, P. C. 488, etue, 9 Id. 752. 



9. («) Per Bosanquet, J. (Coltmaa 

f otwithstanding this provision, and Coleridge, J's., being jpresent), 
in one case held, by Taunton, M'Rue^s e€ue, 8 C. & P. Ml. As to 



; the jmy mwt still be satisfied the evidence of penetration which the 

he circumstanoes, that emis- state of the hymen affords ; see Beck's 

ik place. Ruueltt com, 1 Moo. Med. Jurisp. p. 68 ; Smith's For. Med. 

22 ; bat this was overruled in p. 396. 

7«^f eatet 4 C. & P. 249 ; (0 Per Gumey, B., Oammon't etue, 

r eau, 6 C. & P. 351 ; and on 5 C. & P. 321. 

aes reserved ; Cox't ease, 1 {u) See ante, (/), as to the evidence 

C. C. 337 ; 5 C. & P. 297; of violence by the preseciitriz, and. 

iar*t etue, 1 Mood. C. C. 342 ; pott, (c) as to what ciromnstances will 

BrwMt COM, 2 Lew. C. C. 267 ; discredit this. 

ough the jury negative the {x) 1 Hale, 628, 681 ; 1 Hawk, 

a, and the circumstances are o. 41. s. 6 ; 1 East, P. C. 444. 

that no emission did or could (y) JlcUleU't ease, 9 C. & P. 748, per 

loe, the offence is complete, if Coieridge, J. 

tion is proved; AUem ease, U) 1 Hawk. c. 41, ss. 6, 7. 

P. 31. (a) R. V. Caee, 1 Den. C. C. 680. 

m» ease, I East, P. C. 439. (6) Jackson* $ cote, R. & R. 487. 
2 I 2 



BAPE— eofil»fMi0dL 



JBVIDKMCJB. 



OBSBRTAnOllS. 



assault under the 14 & 15 Vie c, 100, b. 9, ante, p. 2 ; the leacmed 
Judge sayinffy ''In an assanlt of this nature there need not be 
resistance, t£e fraud is enough. If resistance is prevented by 
the fraud of the man, that is sufficient " (c). So making a woman 
insensible from liquor, though only given to excite her, and have 
carnal knowledge of her in that state, is rape {d). Proof far the 
drfendafU,}—li the party concealed the ii]^|ury for any considerable 
time, after she had an omKxrtunity to complam ; if the place, where 
the fact was supposed to De committed, was near to inhaHtants, or 
the eomm<m recourse or passage of nassengers, and she made no 
outery when the fact was supposed to be done^ where it was probable 
she might have been heard by others ; such drcunstances carry a 
strong presumption that her testimony in poroof of the diaige is 
&lse (e). And although, as has been before noticed, the offence may 
be^committed on a concubine of the ravisher, or on a common 
strumpet ; and that it is no excuse that the woman consented after, 
or though £^e was taken at first with her consent, if afterwards she 
was forced against herwill ; yet all these circumstances are material 
to be left to the jury in favour of the accused, more especially 
in doubtful cases, and where the woman's testimony is not corrobo- 
rated by other evidence (/"). Although a jury may think that when 
the prosecutrix was first laid hold of it was against her will, yet that 
she did not resist afterwards because she in some degree consented, 
the J ought to acquit of the higher offence, and convid^ of an assault 
only (^). Lord Male, treating of this offence, speaks of it as " an 
accusation easily to be made, and hard to be proved, but harder to 
be defended by the party accused, though never so innocent^ (A). 
General evidence of the bad character of the prosecutrix may be 
given (t) ; but not of particular facts, as that she had had conneo- 
tion with a particular person (Je) ; it mav however be shown, that 
she had formerly been connected with the prisoner (Q. An infant 
under the age of fourteen years, is presumed by law to be unable 
to commit a rape (m) ; and this presumption is not affected by 
9 Geo. lY. c 31, ss. 16, 17, (n) ; neither is an^ evidence admissible 
to show that in point of fact he could commit the offence (o) ; he 
may, however, be a principal in the second degree, as aiding and 
assisting, if it appear by the circumstances of the case that he had 
a mis(£evou8 mtent (p) ; or he may on an indictment for rape, 
be convicted of an assault under 14 & Ifi Vic c 100, & 9, antCy 
p. 2 (^). Although a husband cannot be guilty of a rape upon his 
own infe, yet he may be guilty afl a princii)al in assisting another 

(e) R. V. Camplin, 1 Den. C. C. 89. {I) Hodffson'i com, R. & R. 211. 



(t) Clarke 8 cote, 2 Stark. Kep. 244 ; anU. 
Phai. Ev. 8 ed. 498; BarkerU ease, (q) Brinilow't ease, 2 Mood. C. 0. 




3C. &P. 689.. 



122; 9C. &P. 366. 
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GaniaDT knowing unlaw- 
fiilly and caraallj know and 
abvue,") ''any girl under the age 
of ten years.*^ (F.) 

9 Qeo. lY. c 31, 8. 17. 

Not triable at Quarter Ses- 
noiuL 5 & 6 Via c. 38, 8. 1, and 
4 & 6 Via c 66, 8. a 



Transportation for ufb, or 
not less than FoimTEBir yean; 
or penal seryitade for life, or 
not less than foub nor more than 
TEBT years ; or oonfinraaeiit, with 
or withont hard labour, not ez- 
oeedingTWo years. 

4 & 5 Vic. c. 56, 8. 3. 

9 & 10 Yic. c 24, & 1. 

16 & 17 Yic. c. 99, SB. 1 & 4 
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person to oommit a rape upon her ; and in such a case the wi& is a 
competent witness agamst nim (r). By sec 9 of 14 & 15 Vic c 100, 
if actual penetration is not proved, the prisoner may be found guilty 
of an attempt to oommit a rape. 

(r) Lord AudU^t cat€, How. St. Tr. ; 1 Hale, 629. 



Same as at p. d61, <mUe, only 
that as to this offence it is im- 
material whether the act was 
done with or without the con- 
sent of the female — that the 
child was under ten years of age. 
Bosc Cr, Ev. 2 ed. 801 ; Arch, 
12 ed. 365. 

'Brec of Indict. Id,; Matt, 
C. Z. 437. 



The child, however tender her 
age, if capable of distingnishing 
between right and wrong, may 
be examined in proof of the 
offence (a). If found .incom- 
petent for want of proper instmc- 
tion, the Court will, in its dis- 
cretion put off the trial, in 
order that the party may in the 
mean time receive such instruc- 
tion as may qualify to take 
an oath (6). If the child's evi- 
dence is not received, proof of its declarations are inadmissible 
(c) ; though the &ct of her having complained recently after the 
injury, is evidence in corroboration (d). Where the offence was 
cononnitted on the 5th February, 1832, and the child's &ther 
proved that on his return home after an absence of a few days, 
on the 9th Pebruary, 1822, she had been bom, and was told by 
the grandmother that she had been bom the day before, and the 
Mgister of the baptism showed that the child had been baptized 
on the 9th February, 1822 ; this evidence was holden not sufficient 
tx> j^rove the age of the child (e). In one case (/), the defendant on 
an indictment for this offence, was found guilty of an assault under 
7 Wm. IV. and 1 Vic c 85, s. 11 ; but in another case, it was 
lield that this is not an offence which includes an assault under 
that statute, and that the jury must either find the prisoner guilty 
of the whole charge cof acquit him (^). On an indictment for the 
fall oifonce, upon a girl under ten years, with a count for a common 
assault, the evidence showed no actual resistance by the girl, and 
foiled as to the proof of age ; it was held, that although consent 
would put an end to the charffe of assault, yet there was ^reat dif- 
ference oetween catiMrU and iiwmMon, and that although in case of 
an adult^ submission, quietly, would ^ for to show consent, yet that 
in the case of a child, the jury should consider whether the submis- 
sion of the child was voluntaiy on her part, or was the result of fear 



(a) Brazier's eau, 1 East^ P. C. 488 ; 
1 Leach, 199; Phfl. Ev. 8 ed. 5. 

(&) This was done by Rooke, J., in 
a case of rape, and approved by all 
the Judges, I Leach, 430, n. ; 2 Bao. 
Abr. 677, (n.). See 1 Stark. 2 ed. 94; 
and the remarks of Patteson, J., in 
WiUiamii can, 7 C. & P. 820, as to 
only a reoent instniotion as to the 
nature and obligation of an oath. As 
to the credibility in general of a child's 



evidence, see 4 £1. Com. 214; Phil. 
£v. 8 ed. 7. 
(e) Tucker't case, Id. See ante. 

(d) Brazwi't ease, ante, (a), 

(e) Wedges case, 5 C. & P. 298. 
See Dav^s cass, post, 

(/) M'Mu^s case, 8 Id. 641, cor. 
Boeanquety Coleridge, and Coltman, 
J's. 

iff) Banks's ease, 8 Id. 674, cor. 
Patteeon, J. See MerediiJCs case, 
post, (c). 
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CanuJlr knowing (''unlaw- Imprifionment, with or with- 
folly and carnally know and ont hiod labour, fcMrsaditenn as 
abase ") any girl, beinf above the Court shall awaid. 
the age of ten years, and. under 
the age of twelve years." (M.) 

9 Gea IT. c. 31, s. 17. 



Assault, with intent to commit 
a rape. (M.) 

9 Qeo. IV. c. 31, 8. 2fi. 



Imprisonment, with or with- 
out hard labour, for not more 
than TWO years, or fine, or both *. 
and to find, if required, snretieB 
to keep the peace; see avUi 
p. 264, n. 



RECEIPT.— (See tide Forgket, ante, p. 134) 
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the cimimstances in which she was placed (A). If the girl's 
Lt do not appeal*, the prisoner may be convicted of an attempt, 
! sentenced to imprisonment and liard labour, under 14 & 15 ^c. 

ss. 9, 29. 

{h) Da^s case, 9 C. & P. 722 ; per Coleridge, J. 



K the girl did not consent the 
offence wul be a rape, and the 
defendant should be indicted ac- 
cordingly. But non-consent is 
no de&nce to this offence (6). 
On an indictment for this offence ; 
it was ruled that the prisoner 
could not be found guilty of an 
assault, as the consent of the girl 
put an end to the charge of as- 
[c). The proper form of indictment, if the offence be not com- 
, is at common law, for an attempt to commit the statutable 
tneanor (cQ. As to convicting of the attempt, vide Observation, 
The prisoner cannot be convicted of a fdony, if the girl's age 
red to be under ten years (e). 



le as at p. 361, arOe, except 
he consent of the girl is no 
i — ^prove that she is above 
nd under twelve years of 
). Bosc. Or, Ev. 2 ed. 801 ; 
12 ed. 566. 

c. of Indict. Id,; Matt, 
A.pp. 



Wedge't ease, supra, («). 

I, V. Neale, 1 Den, C. C. 86. 

)£eredith*s case, 8 C. & P. 689, 

rd Abinger, C. B. ; MartitCs 

Mood. C. C. 128; 9 C. & P. 

!16. See also £anks*s ease, 

<9)' 



(d) Martin* s ease, ante, • See in this 
ease (9 C. & P. 216) a precedent of 
indictment approved by ratteson, J. ; 
and Lord Abinger's remarks in 
MeredHh^s case, ants, 

(•) 14 & 16 Vio. 0. 100, 8. 12. A v. 
i8ftott,2C.fcK.206. 



le as at p. 361, ante, with 
xception of proof of the 
ission of the offence. Roec. 
!r. 2 ed. 802 ; Arch, 12 ed. 



c. of Indict Id,; Matt, 
437. 



If the actual commission of a 
rape is proved, the defendant 
need not be acquitted, for the 
Judge mav dischar^ the jury 
and order nim to be mdicted for 
the felony (a). A boy, fourteen 
years of a^e, cannot be found 
ffuilty of this offence ip). Evi- 
dence of the prisoner having 
rmer occasions taken liberties with the prosecutrix, maybe 
ed in proof of the intent ; and it has been held, that in order 
vict, the jury must be satisfied, not only that the prisoner 
Led to gratify his passions on the person of the prosecutrix, 
lat he intended to ao so at all events, and notwithstanding any 
mce on her part (c). See Observations, mpray as to an assault 
an intent to carnally know and abuse a girl above ten and 
twelve. 

.4 & 16 Vic. o. 120, s. 12. {e) Lloyd's case, 7 C. P. 818, per 

lee ante, p. 867, (m). Patteson, J. 



Tnnsportatioii for not more 
than FouuTCKjr yean ; or penal 
aervitode for not leas than loUB, 
or moiv than mforr years; est 
impriaonment not ezoeediog 
THUS years, with or without 
hard labonr, and with or with- 
out aolitary oanfinement; the 
ktter qualified by 1 Vic. c.90, 

6 6, ante^ p. 3 : if a male, to be 
onoe, twice, or thrice whipped, 
in addition to the impriaonment^ 
if the Conrt shall think fit 
JtettituHan may be awarded 

7 & 8 Geo. rV. a 29, 8. 67. 

16 & 17 Vic. c. 99, 88. 1 & 4 

[Section 54 enacta, That evoy reonrer, where the offience is a 
felony, ^ ma^ be indicted and oanvieted either as an acceaaaiY after 
the met, or for a aabatantiTe ftlony, and in the latter case, wheibar 
the principal felon shall or ahall not have been previonsly oonTictod; 
or snail or ahall not be amenable to jnstioe.'' See the eYidenoe in 
anoh oaaey iirfra. 



RBCEIVINO STOLEN GOODS. 

BeeeiTing ''any diattd, money, 
or Tahoable aewirit^, or other 
pr op erty whataoerer, the steal- 
mg or takinff whereof skaU 
amownt to a fSany,^ the person 
80 reeeiTing " knowing the aame 
to haTe been fekmiooaly stolen 
or taken." (F.) (a) 

7 & 8 Gea IV. a 29, as. 4, 64. 

[Jj to the punishmenl ef re- 
where the dealing is 
pumehahle on summary convie- 
tion, aee 7 ft 8 Geo. tV. c. 29, 
a. 00.] 



(▲) VtnueJr-Bj 7 & 8 Gtoo. IV. 29, t. 66, reoolvBra ctf itdlen Tptope!^, 
however indicted, may be tried in the county or plaoe in which thev- have or 
had the property in their posseesioB, or in which the principal may by law be 
tried, in the same manner as they may be tried in tne comity in which the 
property was actually received ; and by section 76, receivers of property stolen 
in one part of the United Einsdom and received in another, may be tried m 
that part of the United Kingdom where sooh property shaU be reoeived or 
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Prove a larceny of the goods Venus — Indictment — variance 
(as ante p. 163), — ^that the goods — joinder of counts; see note tn- 
BO stolen were received by the fra. The principal felon, though 
prisoner ; see Observations, infra not convicted or pardoned, is a 
— ^his piilty knowledge ; see Ob- competent witness for the Crown 
servations, p. 377, poet. Rose. Cr, to prove the whole case against 
Ev, 2 ed. 805 ; Arch. 12 ed. 363. the receive!" (a) ; but the confes- 

Prec. of Indict, for a subetan- sion of such is not admissible (b). 
tive felony, Arch. 352, Id., Matt. As to what is included under the 
G. L. 525 ; againM the principal term " valuable security," see 
a^^d receiver jointly. Arch, 270 ; ante, p. 190. The proof of the 
aaainst the receiver as accessary, goods received must correspond 
tM principal being convicted, with the allegation in the indict- 
Arch. 355 ; ^aU, 0. L, 526. ment, and substantially with the 

ffoods stolen by the principal 
felon ; see the cases where a vari- 
ance has been ruled, note, infra. What a receiver.] — If the pri- 
soner be shown to have taken a part in the act of larceny, as 
by joining in, and assisting in, the asportation of the goods, such 
being a continuous part of the transaction, he will be guilty as a 
principal in the larceny, and not as a receiver (c). So where the 
jury found that a party threw things out of the window, and that 
the prisoner, who was indicted as a receiver, was in waiting to 
receive them ; on a case reserved, it was held that the prisoner 
was a principal in the larceny, and the conviction was wrong (d). 
But where the property was removed from the owner's premises 
before the prisoner was present, though he was concerned in the 
further removal, a conviction as a principal in the original felony 
was, on a case reserved, held wrong (e). So where A. stole two 
horses, and then brought them to a place half a mile off, where B. 
by concert was staying, and A. and B. then rode off/together with 
tnem ; on a case reserved, it was held that B. was an accessary 
only, and not a principal, because he was not present at the 
original taking (/). Where stolen property was discovered at an 
oumouse, and the prisonera were detected in the act of carrying 
it away, and were indicted as receivers, but there was no evidence 
of anv other person having stolen the property; the learned Judge 
said, " it appears to me rauier dangerous to convict on this evidence 

(a) ffculam*8 ccuef 1 Leaoh, 418. conclusive, evidence agaiiut the acces- 
See Id. 419, n. ; 2 East, P. C. 732. sary. 

(c) Dyer's case, 2 East, P. 0. 767 ; 

(b) Tumei's cote, 1 Mood. C. C. AtwelVs case, 2 East, P. C. 768. 

347. In Mick's case, 4 C. & P. 877. (d) Owen's case, 1 Mood. C. C. 96. 
Bosanqiiet, J., ruled that a conviction (e) Kino's ca^e, R. & R. 332. 
of the principal, though on his own (/) Kal}fs case. Id. 421. See also 

confession, was primA facie, but not Mcmahin's case, Id. 833, n. 

had, in the same manner as though it was originally stolen in that part. No 
indictment shall be now holden insufficient for want of a proper or perfect 
^entue. 14 & 15 Vic. c. 100, s. 24. 

IndictmefU — variance — joinder of counts.] — The offence created by 
^he statute is not the receiving of stolen goods from any particular per- 
^n, but receiving them knowing them to have been stolen. Where the indict- 
ment stated that the goods were stolen by a. person "to the jurors unknown/' 

a K 
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PinrZBHlCENT. 



RECEIVING STOLEN QOOT>S--iHmtinwd. 



and that the prisoner received them knowing them to have been felonaonsly 
stolen, and the grand jury fomid another biU chai^^^mg a person named wiu 
stealing the same goods, and the prisoner with receiving them ; this was held 
no objection to the indictment, which stated the principsd felony to have 
been committed by a person unknown (>). tf, however, it be alleged that the 
principal felony was committed by a party named, it must be proved that the 
felony was by such party, or the receiver will be acquitted The allegation 
in the indictment of the goods received must be such as the -ptoof will su^qxirt 
Where the principal felon was charged with stealing six promissory-notes of 
£100 each, and the other prisoner with rec^ving " the said promissory-notes," 
and it appeared that the notes stolen had been dianged into £20 each, some of 
which had been eiven to the receiver ; it was holden that the latter could not 
be convicted, for he did not receive the notes that were stolen (*) . If, however, 
the thing received be the same in fact, though passing undw a new denomi- 



(1) Bu9h*s case, R. & R. 372. See 
ante, p. 172, n. (76). 

(«) Per Patteeon, J., Woolford^t 
case, 1 Moo. & R. 384. It has been 
doubted whether proof of the receipt 



in fact from the person named is 
necessary. See marginal dote, Ma- 
nngkan^t case, 1 Mood. C. C. 257. 

(») WalkU^e case, 4^C,k P.m. 
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of receiving ; it is evidenoe on whicb persons are constantly 
convicted of stealing** (^). Upon a joint cnarge the Judges have 
held that it is necessary to prove a joint receipt ; therefore, where 
it appeared that one of two prisoners was absent while the other 
received the property, this was neld a separate receipt by the latter (A). 
Bat this is not so now, hj 14 & 16 Vic c. 100, s. 14. Several 
counts may be added against separate receivers and accessaries. 
Id. 8. 15. Where a husband and wife were jointly indicted as 
receivers ; it was said, that ^* if the wife appears to liave taken an 
active and independent part, and to have enaeavoured to concesd the 
stolen ffoods more effectually than her husband could have done, she 
would oe responsible for her own uncontrolled offence." In the 
caBe where the opinion was expressed; it was held, that as the 
charge against the husband and wife was joint, and it had not 
been left to the jury to say whether she received the goods in the 
absence of the nusband or not, the conviction of the wife could 
not be supported, though she had been more active than her 
liusband (t). As to the proof of the particular goods received, see 

L314, n. OuiUy knawledge.'}---ThiB is usually to be collected 
n the circumstances of the case, as that the defendant bought 
them very much under their value (k), or denied their being in 
his possession, or the like ; but it is not necessaiy, in order to inake 
Qp the offence, Uiat he should have had any profit or advantage in 
receiving the goods whether it be for the purpose of profit or not, 
or merely to assist the thief, it is predselv tne same ; as if he 
receive them, for the mere purpose of concealment, without 
deriving any profit at all, he is just as much a receiver as if he 
(a) Per Patteaon, J., 2)ciwW«aM«/ 143; E, v. Broolt, 22 S. J. M. C. 



fs cote, 121. 

6 Id. 147. In oases of this nature, it (t) 1 Hale, 619; 2 East, P. C. 765; 

18 the safest mode to &ame the indict- the ftust of a fair price having been 

ment as for larceny. pud, goes far to outwdigh the pre- 

* ih) Me$8ingham t Mue, 1 Mood. G. C. sumption of guilty knowledge. 

267. (t) Per Gumey, B., Daviit case, 

(») Arehef's ease, 1 Moo. C. 0. 6 C. & P. 178. 



nation, it is sufficient ; as where the principal was charged with stealing a live 
sheep, and the reeelYer as aooeaaary, with receiving twent^y pounds of mutton, 
part ofihe goods stolen (*), On an indictment for receiving a lamb, and it 
appeared that the lamb when received was dead ; it was held, on a case reserved, 
that it was immaterial whether the lamb was aUve or dead, the offence and the 
punishment being in both cases the same Now by 11 k 12 Vic. c. 46, s. 3, 
m every indictment for feloniously stealing property, it shall be lawful to add a 
count &r feloniously receiving the same, knowing it to have been stolen; and in 
any indictment for feloniou^y receiving property knowing it to have been 
stolen, it i^all be lawful to add a count for felomously stecuing the same, and 
the prosecutor shall not be put to his election. Bv 14 & 16 Vic. c. 100, s. 14, 
if upon Ihe trial of two or more persons indicted lor jointly receiving any pro- 
perty, it shall be proved that one or more of such persons separately received 
any part of such property, " it shall be lawful for the jury to convict upon such 
inaictment such of the said persons as shall be proved to have received any 
part of such property." Section 16 enacts. That "any number of accessories 

{*) C0W9IV9 case, 2 East, P. C. 617. 
^ Wheeler* s case, 7 C. & P. 170; (•) Pnekering*s case, 1 Mood. C. C. 
Man^d*s case, 1 Oar. & Marsh. 140. 242. 
Addenda, post. 

\ 
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RECEIVING STOLEN GOODS— ^wKtntterf. 



Beceiviug *^ any chattel, money, 
or valuable security, or other 
property whatsoever, the steal- 
mg, taking, obtaining, or convert- 
iaa whereof is made an indict- 
a&e misdemeanor by this Act," 
the person so receiving know- 
ing the same to have been un- 
lawfully stolen, taken, obtained, 
or converted." (M.) 

7 & 8 Geo. IV. c. 29, ss. 4, 65. 
[As to the punishment of 
receivers where the stealing is 
ptmishable on summaiy convio- 
See 7 & 8 Geo. IV 



Penal servitude for four yean ; 
or imprisonment not exceeding 
TWO years, with or without hard 
labour, and with or without 
solitary confinement ; the latter 
qualified by 1 Vic. c. 90, s. 5, 
anie, p. 3 ; if a male, to be once, 
twice, or thrice publicly or pri- 
vately whipped, in addition to 
the imprisonment, if the Court 
shall think fit 

Restitution may be awarded. 
See p. 376, n. 



tion. See 7 & 8 Geo. IV. c. 29, 
s. 60.] 

[By section 55 the receiver may be indicted and convicted, 
whether the principal shall or shall' not have been previously con- 
victed, or shall or shall not be amenable to justice.] 



Receiving Posivofficb Letters. — (See ante, p. 368.) 

Receiving goods stolen from a ship or vessel on the river Thames.- 

(See p. 377, n.) 

Receiving anchors, goods, eta, weighed up. — (See p. 377, n.) 



RECORDS. 

stealing, etc. — (See title. Larceny, ante, p. 172.) 



or receiveni may be charged with substantive felonies in the same indictauent, 
notwithstanding the principal felon shall not be included in the same indict- 
ment, or shall not be in custody, or amenable to justice." 

By section 57 of 7 & 8 Geo. IV. c. 29, the owner of property prosecuting the 
receiver or thief to conviction, is entitled to restitution of his property, except 
in the case of a valuable secmrity bond fide, paid of transferred, if a negotiable 
security for a valuable consideration (^). 

(«) See Stanion'8 case, 7 C. & P. 431 ; PoweWt case, 7 Id. 640. 
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d them (m). Evidence of the prisoner having pledged or 
e disposed of other articles of stolen property beside those 
Mi in the indictment^ may be given, as a prool of the guilty 
^e (n) ; and this though the other articles have been made 
)ct 01 another indictment (o). 

Taunton, J., RicKardson^i (o) Datiit ease, ante. See Mana 
886. Jidd*M cai€, p. 875, n. (7). 

m*8 case, 1 Mood. 0. G. 160. 



the principal offence as 
—the receiving by the 
See Observations, 
J73; his guilty know- 
lee Observations, supra, 
JSh. 2 ed. 804. Matt. 



Venuey etc., see ante, p. 372, 
n. The indictment must allege 
the ffoods to have been obtained 
by mlse pretences, and known to 
have been so ; it is not enough 
to allege them to have been 
" unlawfully obtained, taken, and 
carried away "(a). As to what 
is included under the term, 
valuable secwrUy^^ see ante, 
p. 190. 



hid Geo. III. 0. 28, s. 12, baying or reoeiTing goods stolen, from a 
isel on the river Thames, knowing them to be stolen, is made pmiish- 
\ranapoHaJtion for fcmrteen or ffteen years; or penal servitude for 
tn six or more man eight years; and a oonviolion may be had although 
)al felon has not been convicted of stealing or unlawfldly prooming 
See Wwr's case, 2 T. R. 77; 1 Chit. Bum. 85. 
st & 2na G^. Iv. c. 75, s. 12, buying or receiving anchors, cables, 
merchandise, weighed up, is a misdemeanor punishable as such, or 
5 servitude for fowr years. See also 1 & 2 Geo. IV. c. 76» 
2 K 2 
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BECORDS— ecm/tnic0(ir. 



PUHTSHMENT. 



forging.— (See tids, Forgebt, ante, pp. 131, 135, n.) 

Certifying as true any false copy of a record by any 
servant of the Public Eeoord-office.— ^ 1 & 2 Yie. 
e. 94^ s. 19.) 



BEGISTEB (false).— <See HtU, Foroert, ante, p. 138.) 



KESCUE (a).— <See titU Escapb.) 

Com. Law. 

1 & 2 Geo. IV. c 88, s. 1. 

[As to rescuing mnrderers 
while proceeding to execution — 
offenders nnder sentence of 
transportation from cnstody of 
superintendent — offenders from 
paiticQlar prisons. See note, 



Yioe or imprisonment, with or 
without hard labour, as for a 
misdemeanor, if the party res- 
cued be not convicted of Uie 
offence for which he was in cus- 
tody (a); if convicted of high 
treason, the rescue is the same 
offence; if for felony the rescue 
is felony; if for a misdemeanor, 
a misdemeanor {b). If the res- 
cuer be convicted of felony, tiie 
Court may adjudge him roiTR 
years' penal servitude ; or to be 
imprisoned, with or without hard 
labour, for not less than one nor 
more than three years (c). See 
7 & 8 Geo. IV. c. 28, s. 10, as 
to the punishment of parties 
abeady under a sentence, antC) 
p. 2. 

16 & 17 Vic. c. 99, ss. 1 & 4. 

(a) 2 Hawk. c. 21, s. a 
{b) 1 HaJe, 607. See JSTowrff* 
ease, R. & R. 458. 
(c) l&2Geo.IV..c. 88,8.1. 



(a) By 26 Geo. III. c. 37, s. 9, rescuing, or attempting to rescue, a 
person convicted of murder, whilst proceeding to execution, or rescuing out of 
prison a person convicted for murder, is felony, and by 7 Wm. IV. and 1 Vic. 
c. 91, 8S. 1, 2 ; and 16 & 17 Vic. c. 99, ss. 1 & 4, is tiow made punishable with 
transportation for life, or for nx)t lest than fourteen years ; or penal servitude 
for life, or not less than four or more than ten years; or imprisonment not 
exceeding three years^ with or without hard labour, and with or vriihout solitary 
conJinemeTU, not exceeding one month at a time, nor three months in one year* 
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>ve the charge before a 
itrate — the wanunt and 
ly of the party named by 
stable, or the conviction be- 
\ Court and Jury (a), and 
mprisonmenty as may be 
ed — the forcible rescue by 
Lefendant as stated in the 
anent. Eosc. Cr, £v, 2 ed. 
Arch. 12 ed. 643. 
5C. of Indict for rescuing a 
from a constable, Id. 642 ; 
C.Z.469. 

ea precedent of indictment 
tscuiii^ a distress for rent, 
7ir. Com, 409 ; for rescuing 
{taken damage feasant) out 
oound. Id. 410. Bradshaw's 
r C. & P. 233.] 



See the analogous offences of 
breach of prison, ante, p. 102 ; 
and aiding prisoners to escape, 
arUe, p. 1C&. The provisions oy 
statute afi to the venue in this 
offence are the same as there 
stated ; and also as to the proof 
of conviction. In order to make 
the offence of rescuing a party 
felonj, it must appear that he 
■was m custody for felony, or sus- 
picion of felony, but it is immsr 
terial whether he was in the 
custody of a private person or an 
officer, or under a warrant of 
the Justice of the peace; for 
where the arrest of a felon is 
lawful, the rescue of him is 
felony (6). If the party rescued 
were in the custody of a con- 
stable or sheriff, or in prison, 
the rescuer is bound to take 
\ that he is under arrest for a felony ; but if he be in the 
ly of a private party, it seems necessary that the party 
bag shoula have knowledge l^t the other is under arrest for 
T (c). II the party rescued was imprisoned for felony, and 
ad before indictment, the indictment for the rescue must 
ise a felony done, as well as an imprisonment for felony, or on 



(a) See ante, p. 102. 



(6) 1 Hale, 606. 



(c) Id. 



}eo. IV. c. 84, 8. 22, rescuing offenders under sentence of trammortation 
he custody of the superintendent, etc., conveying them, is punishable in 
me manner as if the party had been confined in gaol. By 1 &.2 Vic. 
rescuing offenders confined in Parkhurst Prison is felony ; and as no 
iment is by that Act provided, it will therefore be, by 7 & 8 Geo. IV. 
ss: 8, 9, ante, p. 1. See othei* statutes referred to, ante, p. 104, as to 
scue or aiding of prisoners to escape. 
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EETXJENING FROM TRANSPORTATION. 
5 Geo. IV. c 84, s. 22. 



Transportatioii for life, or not 
leas tluui FOTTRTEEK years ; or 
penal servitude for litb, or not 
leefl than four or more than 
TBW years; with previous im- 
prisonment, with or without 
hard labour, for any term not 
exceeding pour years ; or impri* 
sonment, with or without hard 
labour, not exceeding two years. 

4 & 6 Wm. IV. c. 67 ; 9 & 10 
Vic. c 24, 8. 1, and 16 & 17 Vic. 
e. 90, 88. I 4. 

[The 4 & 6 Wm. IV. c 67, recites the 5th Geo. IV. c. 84, s. 22, 
which inflicted the punishment of Death for this offence, and then 
enacts as supra. See 4 & 5 Vic c. 66, ss. 1 & 4, as to the puni&hment 
of persons coming^into the United Kingdom, etc., after being trans- 
ported, from St. Helena, under 6 Geo. Iv. c 86, s. 18.] 



[See other etattHee rdatinff to 
potrticulcMT oases; 66 Gea IIL 
c 63, 8. 46 ; 56 Geo. III. a 64, 
8. 44 ; 69 Geo. IIL c 113, & 17 ; 
and the Annual Mutiny Act; and 
Aet rdating to the Ma/rme Forces, 
also annuM.] 

Not triable at Quarter Se»- 



6 & 6 Vic. c. 38, 8. 1. 
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ion of felony ; but if the party were indicted and taken upon 
as and then rescued, there needs only a recital that he was 
3d proiU, etc., and taken and rescued (d). The party rescuing 
'i be arraigned or tried before the principal is attainted, except 
a misdemeanor ; but he mc^ be indicted for a felony before 
rincipal be convicted (e). T!ne word rescue, or some word 
lent thereto, must appear in the indictment, and the allegation 
be proved by showing that the act was done forcibly, and 
t tne will of the officer who had him in custody (/). A war- 
f a Justice to appi*ehend a party, founded on a certificate of 
erk of the Peace, that an indictment for a misdemeanor had 
Dund against such party, is good ; and therefore if upon such 
it the party be an*estea, and afterwards rescued, those who are 
of such rescue may be convicted of a misdemeanor (^). In 
to , render the offence of rescue complete, the prisoner must 
y ^et out of prison (A) ; and if the party imprisoned would 
guilty of prison breach in making his escape, a person res- 
him will not subject himself to the punishment of rescue (t), 
•te, p. 101, as to what a defendant on charge of prison breach 
low in excuse. 



Hale, 607. 
i. 599. 

iurridgis case, 3 P. 'Wms. 439. 
toife«'# case, 6 C. & P. 148. 



(A) 2 Hawk. c. 18, s. 12. 
^^i) 2 Id. c. 21, 88. 1, 2; 1 Buss. 



By 6 Geo. IV. c. 84, s. 22, 
the venue may be laid either in 
the county where the defendant 
was apprehended, or in the 
county whence he was ordered 
to be transported ; and by s. 23, 
it is sufficient in the indictment 
''to charge and allege the order 
made for the transportation or 
banishment of sudii offender, 
without alleging any indictment, 
trial, conviction, judgment, or 
36, or any pardon or intention of mercy, or signification 
■, of or against, or in any manner relating to such offender" (a), 
fcion 24, a certificate in writing, which the Clerk of the Court, 
sr officer having the custody of the records of the Court 
such order was made, must give, upon application, is made 
3e of the conviction and sentence, or order of transportation, 
effect and substance " of the former conviction must be stated 
certificate : merely stating that the prisoner was convicted 
ly, without stating the nature of the felony, is insufficient (6). 
intence being in full force is proved by the certificate of the 
ion and sentence, although it appear on the face of it that the 

36 FUzpatrick's case, R. & B. (6) See Watson's case, B. & R. 468. 

Svicliff^s case Id. 469, n. 



^e the conviction of the 
r, and the sentence or 
of transportation. See 
B,tions, infra — the pri- 
identity — that he was 
;e before the expiration of 
m. Ro8c. Cr, Ev. 2 ed. 870 ; 
.2 ed. 646. 

. of Indict. Id, 645; 
\ L. 468 
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BETURNING FROM TRANSPOBTATION— con^mttei. 



RIOT (A).>-(See tids Affrat, ante, p. 20.) 
And aasanlt or tninnlt. (1£) Fine or impriaonment, or 

n™ T ; hsM labour, by 

Com. Law. 3 jy ^ 

[See the Btatntes as to riots 
in particular cases referred to 
at p. 386, n. pottJ] 



(a) What an unlawful assembling — object — necessary cifcumstances 0/ 
violence arid terror.'] — To oonstitute a riot, an imlawM aasembling must be 
proved, and therefore, if a number of persons met together at a fair, suddenly 
quarrel, it is not a riot, but an affray (*) ; 'if, however, being so assembled, on 
dispute oocurring, th^ form into parties with promise of mutual aasistaDoe, 

(1) See the offence, ante, p. 20. 
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ce was one which could not be legally inflicted (c). It is for 
fendant to show that he was justified in being at large, as that 
3 pardoned, or the lika 

(c) R. V. Finney, 2 C. & K. 974. 



Ye that the defendant and A riot is defined as a tumultu- 
, to the number of three or ous disturbance of the peace by 

(see ObserYations, iv^ra^ three persons or more, assembling • 
fdlly and riotously assem- together of their own authority, 
together as char^;ed; see w^th an intent mutually to as- 
, n., infra — ^the doing of the sist each other against any who 
r the purpose of exeout- shall oppose them, in the ezecu- 
lich the rioters are stated tion of some enterprise of a pri- 
Ye assembled, or the de- Yate nature, and afterwards 
it must be acquitted. See actually executing the same, in 
v-ations, irhfra. Rose Cr, a Yiolent and turbulent manner, 
ed. 818 ; Arch. 12 ed. 674 to the teiTor of the people, whe- 
c. of Indict, for riot and ther the act intended were of it- 
t, Id. 673 ; Matt, C. X. 627 ; self lawful or unlawful. If they do 
not and ttmvUy Arch, 675 ; not proceed to execute their pur- 
C, L, 527. pose, it is but an unlawful as- 

sembly, and not a riot ; if after 
so assembling they proceed to 
be the act, but do not execute iL it is termed a route ; but if 
lot only so assemble, but proceed to execute their design, and 
ly execute it, it is ^en a riot (a). The indictment for a riot 
include in terrorem pomdi (6). To a riot there must be three or 
persons ; therefore, if a jury acquit all but two, and find them 
, the Yerdict is Yoid, unless they be indicted together with 
rioters unknown (c). The prosecutor must, in the first instance, 
fy the defendant as haYin^ been present, forming part of the 

; he cannot proYe a riot m the first instance, and afterwards 
3t the prisoner therewith (<i). See farther under the heads 
d at p. 382, ante, as to what is an unlawful assembling, as to 
>oof pf the object of assembling, and as to the necessary cir- 
anoes of Yiolence and terror. As to what will amount to an 
fol assembly, and the admissibility of eYidence regarding it, 
384, n,ypost, 

. Hawk 0. 65, sb. 1, 8; Dalt. (d) Per Alderson, J., Nicholson's 
; 1 Hubs. 253; Btres case, case, 1 Lew. C. C. 300, who stated 
P. 154. that it was so held by the Judges at 

x»^7.-^- A iA the Special CommiBsion at Salisbury 

Jugheifscase, 4 Id. 374. j^q^ afterwards confirmed 

Hawk, c. 47, s. 8 ; R. y,^ScoU, by the fifteen Judges. This is op- 
1262 ; 1 Wm. Bl, 291. 850 ; posed to the mode of proof in cases 
iUym. 484 ; 2 Salk. 493. of conspiracy. See anU, p. 84. 



len make an affray ; it will be a riot ; and in this manner any lawful 
>ly may be converted into a riot ; so a person joining riotera is equally 
as if joining them while assembling It must appear that the object 
1 an assembly #a8 limited to the wdress of some private grievance or 
I only, as the inclosing of lemds in which the inhabitants of a certain 
(2) 1 Hawk, o. 66, s. 3. 
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OFFENCE. 

BlCyT'-conttnued, 

Bioten remaining together 
an hoar after proclamation made 
by a Justice of the peace, etc^ 
requiring them to dieperse. (F.) 

1 Geo. I. St 2, c. 5, s. 1. 

Not triable at Quarter Ses- 
sions. 5 & 6 Vic. c 38, s. 1. 



PUNISHMEfirr. 

Transportation for life, or for 
not less than fourteen years ; or 
penal servitude for not less 
than FOUR or more than ten 
years ; or imprisonment not ex- 
ceeding THREE years, with or 
without hard labour, and with 
or without solitary confinement ; 
the latter not being more than 
ONE month at any one time, nor 
THREE months in any one year. 

16 & 17 Vic c. 99, ss. 1 & 4. 



[By section 5, opposing the making of the proclamation is also 
felony, subject to the punishment as 9upra, by 7 Wm. IV. and 
1 Vic c 91, ss. 1, 2.] 



town claim a .right of common, for where the intention of the assembly is to 
redress public gidevances, as to pull down all inoloeures in general, an attempt, 
with force, to execute such intention, will amount to nigh treason {^). If 
a number of persons assemble for the purpose of abating a public nuisance, 
and appear with spades, iron crows, and other tools for that purpose, and 
abate it accordingly, without doing more, it is no riot ; unless threatening lan- 
guage, or other misbehaviour, in apparent disturbance of the peace, be at the 
same time used (*). To constitute a riotous assembling, there must exist either 
circumstances of actual force or violence, or at least of such appai*ent tendency 
thereto, as are calculated to strike terror into the public ; as a show of arms, 
threatening speeches, or turbulent gestures. But if these circumstances do 
not exist, the unlawfulness of the object of an assembly, even though they 
actually carry their unlawful object into execution, does not constitute a riot; 
and in the same manner, three or more persons assembling together peaceably, 
to do an unlawful act, is not a riot It is, however, immaterial whether the 
act done be lawful or unlawful, if the manner be calculated to inspire people 
with terror ; in either case it is equally punishable (8). In some circumstances, 
the use of force will not constitute a riot, as where parties assemble to suppress 
a nuisance, as before mentioned ; or where a shenff or constable, or perhaps 
even a private person, assembles a competent number of persons, in order, with 

(») Id. 0. 66, s. 6. See Bir-es case, (*) 1 Hawk, c. 65, s. 6 ; HugKtii 

6 C. & P. 164. As to what acts of case, 4 C. & P. 872. 

this nature will not amoimt to high (S) Id. s. 7- .Where the object is 

treason. See 1 East, P. C. 75. lawful, stronger evidence of the terror 

(♦) Dalt. c. 137. will be necessary 
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SVIBENCE, OBSERVATIONS. 

Prove that the defendants, Where the indictment omitted 
with others, " to the numbw of the words " of the reign of," in 
twelve or more," were "unlaw- setting out the prodamation, 
fully, riotously, and tumultuously the variance was held to be 
assembled together " — ^that pro- fatal (a). It is sufficient if the 
damation was given in the form indictment pursue the words of 
provided by section 2 of the the statute ; it need not there- 
statute ; see Observations, infra fore charge the original riot to 
— that the defendants, with have been m ^errorem popw^i (6). 
others, to the number of twelve If there be such an assembly 
or more, remained or continued that there would have been a 
"unlawftilly, riotously, and tu- riot, if the parties had carried 
multuously," together, for one their purjjose into effect, the 
hour or more after the procla- case is within the Act, and 
mation — that the prosecution whether there was a cessation 
was commenced witnin twelve or not is a question for the jury 
months of the offence ; section 8. (c). A second or subsequent 
Rose. Cr. Ev, 2 ed. 692 ; Arck. reading of the Act does not do 
12 ed. 678.* away with the effect of the first 

Prec. of Indict. Id, 677 ; reading ; and the hour is to be 
MaU, C, L, 628. computed from the time of the 

first reading {d). Where the 
words "God save the King," 
which are given in the statute, section 2, providing for the form 
of pi*oclamation, were omitted ; it was held that the persons con- 
tinuing 1/Ogether, did not incur the penalties of the statute {e). 

(a) Woolcocifs case, 6 C. & P. 616. (c) Per Patteson, J., Woolcoci^s 

case, supra, 

(h) Jameses case, 5 Id. 163. id) Id. 

\e) Child's case, 4 C. & P. 442. 

force to suppress rebels, or enemies, or rioters (J)'; or where a man assembles 
friends at lus own house, for the defence of his person, or the possession 
of his house against such as threaten to beat him, or to make an unlawful 
entry ; but to do this in' defence of his close, or in defence of his person 
against those who threaten to beat him if he goes to a certain market, is 
unlawful (8). It is not necessary tiat actual violence to the person be com- 
mitted; and if any person encourages, promotes, or takes part in riots, whether 
hj words, signs, or gestures, or by wearing the badges or ensign, of the 
noters, he is considered a rioter, for in this case all are principals It is 
not necessary to constitute a riot that the Riot Act should be reaa. Before the 
proclamation can be read a riot must exist ; and the effect of the proclamation 
will not change the character of the meeting, but will make those who do not 
disperse guilty of a felony (^®). 

What an unlawful assembly — admissibility of evidence.] — Any meeting 
whatsoever of great numbers of people, with such circumstances of tenw as 
cannot but endanger the public peace, and raise jealousies and fears amongst 
the King's subjects, seems properly to be called an imlawful assembly; as 
where great numbers complaining of a common grievance, meet together armed 
in a warlike manner, in order to consult respectmg the most proper means for 
the recovery of their interests, for no one can foresee what may be the event of 
such an assembly ("). Persons assembled to sow sedition, and bring into con- 
tempt the constitution, form an unlawful assembly; or if they were to say we 



(7) 1 Hawk. c. 66, s. 2. (") Furzey's case, 6 C. & P. 81. • 

(8) 6 Chit. Bum. 178.- 

(9) Clifford V. Bandon, 2 Camp. (") 1 Hawk. c. 66. s. 9. 

2 L 
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omvcL 

DemoliBhing if any persona, 
riotously and tumultuously as- 
semble together to the disturb- 
ance of the public peace, shall 
unlawfully and with force demo- 
lish, pull down or destroy, 
or begm to demolish, pull down 
or destroy") "any church or 
chapel, or any chapel for the 
religious worship of persons dis- 
senting from the United Church 
of England and Ireland, duly 
registered or recorded ; or any 
house, stable, coach-house, out- 
house, warehouse, office, shop, 
mill, malt-house, hop-oast, bam, 
or granary, or any building or 
erection used in carrying on 
any manu&cture, or any branch 
thereof, or any machinery, whe- 
ther fixed or moveable, prepared 
for or employed in any manu- 
facture, or in any branch thereof, 
or any steam-engine or other 
engine for sinking, draining, or 
working any mine, or any staith, 
building, or erection, used in 
conducting the business of any 
mine, or any bridge, wagon- 
way, or trunk, for conveying 
minerals from any mine." (F.) 

7 & 8 Geo. IV. c. 30, s. 8. 

Not triable at Quarter Sessions. 
6 & 6 Vic. c. 38, s. 1 ; and 4 & 5 
Vic c 66, s. 6. 



FTTNISHXEHT. 

Transportation for lifb, w 
for not less than FousTm 
years ; or penal servitude for 
not less than foub, nor more 
than TEN years ; or imprison- 
ment not exceeding threb years, 
with or without hard labour, 
and with or without solitary 
confinement, the latter not to 
exceed one month at a time, nor 
THREE months in one year; 
4 & 5 Vic c 56, ss. 2 & 4 ; and 
6 & 7 Vic c 10 ; and 16 & 17 
Vic c 99, 68. 1 & 4. 



at 
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k 

at 

ik 
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will have what we want, whether it be agreeable to law or not, a meeting for 
that purpose, however it may be masked, if it is really for a purpose of that 
kind, would be illegal ; if the meeting from its general appearance and all the 
accompanying circumstances, is calcmated to excite alarm and oonstemation, 
it is generally criminal and unlawful ("). The alarm, however, must not be 
merely such as would frighten any foolish or timid person, but must be such a» 
would alarm persons of reasonable firmness and courage. The jury should 
consider whether the circumstances are such as that firm and rational men 
having their fiimilies and property there, would have reasonable ground to 

(") Per Bayley, J., m Hunfs case, at York. See 3 B. & Al. 566. 
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■ BfVlBENCE. 

Prove the riotously 
bling, to the number of three at 
the least; that the asaembl^ began, 
" with force," to demolish the 
building, or, etc^ as described 
in the indictment-— the situation 
and ownership as laid — that the 
defendants were either active 
in d^aolishing, or present aid- 
ing and abetting — ^prove such 
circumstances as will enable the 
jn^ to infer that the ultimate 
object was to demolish, and not 
merely to injure the house. 
Eosc. Cr. Ev, 2 ed. 822; Arch. 
12 ed. 680. 

Prec of Indie*. Id^ MaiL 
€. L. 529. 



OBSERYATIONS. 



Where the prisoners came 
about midnight to the house of 
the prosecutor, and having in a 
riotous manner burst open the 
door, broke some of the furni- 
ture and all the windows, and 
did other damage, after which 
they went away, though there 
was nothing to prevent their 
committing further injury; the 
jury were directed that this was 
not a "beginning to demolish" 
unless they shomd be satisfied 
that the ultimate object of the 
rioters was to demolish the 
house; and that if they had 
carried their intention into full 
effect, they would in fact have 
demolished it ; that such was 
not the case here, for that they 
liad gone away having manifestly completed their purpose, and 
done all 2the injury they meant to do (a). So where an election 
mob pursued a person, who took refuge in a house, upon which 
they attacked the house, shouting " pml it down," and broke the 
door and windows, and destroyed much of the furniture, but being 
imabte to find the person they were in search of, went away ; it 
was ruled, that the case was not within the statute, the object of 
the rioters not being to destroy the house, but to secure the person 
they were in search of (6). But where a mob, after the obnoxious 
person had escaped, continued to attack a house until the police 
mterfeicd, it was left to the jury to say, whether they had not the 
intention to demolish the house as well as to injure the person, and 
the jury being of that opinion, found the prisoner gmlty (c). If 
rioters destroy a house by fire, that is as much a demolition within 
the statute as if any other mode of destruction were used. 
Pesti*oying moveable sh<^ shutters is not a beginning to demolish 
within that statute, as they are not part of the n^eehold (o^). 

(a) Ptr Litdedftle, J., Tk<mas*8 {h) Pei' Tindal, 0. J., Prices can 
tote, 4 C. & P. 237. See a timilar 5 C. & P. 510. 

ruliDg^^r Park, J,, in AshtorCs^aie, (c) Pear Gumey, B., BatCs ccue, 
1 Lew. C. C. 296. And see 6 C. & P. <6 id. 329. See Hoveltscase. ante. 
833 ; and Howell's case, 9 Id. 437. {d) Howies case, 9 Id. 437. R. v, 

Adams, C. & Mar. 299. 



fear a breach of the peace (^'). Whether there be an unlawful assembly, may 
depend on the resistance made to efforts to disperse it, and prevent the persons 
remaining together ; an assembly may be such, that though up to the time of 
the magistrals going to it ther« may be no breach of the peace, yet it may be 
«e far verging towaras a riot, that it may be the bounden duty of a magistrate 
to take imm^iate steps to disperse the assembly (^^). In order to show the 

{}*) Per Alderson, B., Viwent^s second case, Id. 275; Shellard*s 

case, 9 C. & P. 91. See the learned case, Id. 277. 
Baron's address to the Grand Jury 

at Monmouth Summer Assizes, 1839. {^*) Per Littledale, J., Neale's case, 

9 C. & P. 93, n. Sm Vincent's 9 C. It P. 431. 
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OFFKNCB. PUiriSHMElVT. 

KIVER— (See title Highway, ante, p. 160.) 

stealinir in anr vessel upon. — (See tide Larceny, anU^ 

p. 214> 

destroying^orks upon. — (See tide Malicious Injuries, 

ante, p. 250.) 

ROBBERY.— (See title Larceny (from the person), ante, p. 216; 

Threats, post.) 

" By any person , and at the Death, 
time of, or immediately before, 

or immediately after such rob- May be recorded by 4 Geo. IV. 
bery " stabbing (" stab, cut, or c. 48, ante, p. 3. 
wound*) " such person." (F.) 

7 Wm. IV. and 1 Vic. c. 87, 
8. 2. 

Not triable at Quarter Ses- 
ions. 5 & 6 Vic. c. 38, s. I. 



general character and intention of a meeting charged to be an unlawful 
ussembly, evidence was received of persons coming from a distance, going to 
the place of meeting in bodies, to. a certain extent arranged and oiigsuiised, and 
with a regularity of step and movement resembling those of a military march ; 
also, that at a place from which one of tbese bodies came, a number of persons 
had assembled before daybreak, and had been formed and instructed to march 
as soon as it was light, and that some of the persons so assembled had grossly 
illtreated two others, whom they called spies, and had extorted from one of 
them, at the peril of his life, an oath never to be a King's man again, or to 
name the name of a king ; and that anol^er of the bodies that went to the 
place of meeting, expressed their hatred towards this person by hissing as 
they passed his doors. On a motion for a new trial on the ground of this 
eviaence having been received, the application was refused {^^), Also in another 
case, evidence of drillings in the neighbourhood, previous to a meeting ; and 
when a witness was asked whether the proceedings which he then saw createcl 
any alarm in his mind ; and where another witness stated that he saw parties 
of men proceeding 1» the place where there had been drillings, and was asked 
as to declarations made by some of those persons with regard to the object and 

.(") ffunfs case, 3 B. & Al. m. ... 



EYIDKNCS. 



as9 

OBSTOYATIONS. 



>Ye that some goods, etc, 
taken ; see p. 390, n., infra 
t they were taken feloni- 

; see p. 391, n., pott — ^from 
ersoD, or in the presence of 
«mer, against his will ; see 
2, n., post — ^that they were 

either by violence, or put- 
in fear ; see p. 393, n., poit 
kt the prisoner "either at 
me, or immediately before, 
imediately after," stabbed, 
r wounded the prosecutor 
lo9c. Cr, 2 ed. 826 ; Arch, 
. 336. 

jc of Indict Id, 336 ; MaU. 
A.pp. 177. 



Venue — Jndictm&ni ; see p. 390, 
n., ififra, Bobberv is defined as 
the felonious and forcible taking 
from the person of another, of 
goods or money to any value, by 
violence, or putting him in fear 
(6). If proof of the higher offence 
£ail, a conviction may be had for 
the robbery ; see poety p. 392. 
And if a robbery is not proved, 
a verdict may he found for an 
assault, under 14 & 16 Vie 
c 100, 8. 11, ante, p. 3. Where 
the prisoner was indicted for 
a robbery with violence, and 
the jury found him guilty of an 
assault, but without any inten' 
Hon to commit a felony ; it was 



held that this special finding did 
ike the case out of the operation of the statute (d). Where the in- 
tent contained four counts, and the'case was left to the jury on the 
nly, and the jury found the prisoner guilty of an assault ; it was 
that he might receive sentence for the assault, although the 
iount was bad in arrest of judgment, if any one count were 

See awUy p. S14» n. Ellu'9 cote, 8 0. & P. 664. See 

t Bl. Ck>m. 243; 1 Hawk. o. 95; William^s case, Id. 286. 

, P. C. 707. (rf) NtcholUt cote, 9 Id. 269, per 

?er Park, J., and Aldenon, B., Ourney, B* 



se in going there ; the whole of this evidence was held to have been 
T received Where it appeared that the defendants had attended a 
of meetings, at which speeches of a violent nature were delivered, and it 
■oposed to ask a Supermtendent of Police who attended several of the 
ig6j whether persons complained .to him of being alarmed by these 
igs ; it was held that the evidence was receivable, and that it was not 
ary to call the persons who made the oomplaint {}^). 
utea relating to particular rioto.]— By 33 Geo. III. c. 67, a. 1 ; 41 
II. c. 19, s. 4, seamen, keelmen, etc., riotously aaaembliug to prevent 
3ading or navigating of anv ship, etc., is made a misdemeanor, and 
lable with imprisonment wtik hard labour, not exceedina twelve nor 
an six calendar months. By 86 Geo. III. o. 9, ss. 1, 2, unlawfullv 
ng or seizing wheat, etc., or wilfully damaging a wagon, etc., in which 
iieat is loaded, or otherwise interfering to hinder the exportation of such 
, etc.; pulling down granaries, or entering vessels and damaging com, in 
to prevent exportation ; a second offence is made felony, and punishable 
>enal servitude for four years, 16 & 17 Vic. c. 99. 

Hedford v. Birley, 8 Stork, P^) Per Gumey, B., VineenCs case, 
'6. 9 0. & P. 276. 

2 L 2 
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OFFEKCS. 

'ROBBERY—eofUinued. 

By a person " armed with any 
offensive weapon or instrument 
or by ''any person, and at the 
time of, or immediately before, 
or immediately after such i-ob- 
bery," beating ("beat, strike,") 
or using "any other personal 
violence to any person." (F.) (a.) 

7 Wm. IV. and 1 Vic. c 87, 
88. 3, 10. 

Not triable at Quarter Ses- 
sions. 5 & 6 Vic. c 38, 8. 1. 



PTTKIBHMKNT. 

Transportation for life, or for 
any term not less than FOURTESir 
years; or penal servitude for 
LIFE, or not less than fottb nor 
more than ten years ; or im- 
prisonment, not exceeding three 
years ; with or without hard 
labour, and with or without 
solitary confinement ; the latter, 
not exceeding one month at a 
time, nor three months in any 
one year. 

16 & 17 Vic. c 99, ss. 1 & 4. 



not be laid in the indictment, if the fact be imagined to nave been done vio- 
lently and Bfainst the will of the party (') ; nor is the wozd violently absolutely 
))ece8sary, if it otherwise appear that violence was used {*), The assault most 
be laid to have been feloniously made (*>. Wherer the property has been 
obtained by threatening to accuse of an intamous crime, the indictment should 
be framed on the statute; a conviction cannot be had for this offence on an 
indictment for simple robbery But when the property is parted with under 
the influence of fear arising from threats to accuse of crimes other than those 
specified in the statute, the indictment may be still for robbery (7). When the 
demanding of any chattel, money, or valuable security is alleged, this should 
be stated according to the fact (*). Where the in<Uotment stated, that the 
defendant ''feloniously, by mencuet, did demand tke monies qf the said A. B/* 
it was holden to be insufficient, becatise it did not state from whom he had 
demanded them ). The indictment need not conclude against the form of the 
statute, by 14 & 15 Vic. o. 100, s. 24 ; and even then the omission would 
be cured after verdict See further as to the requisites of the indictment 
under the respective heac's following : 

T/te goods taken — whet a takijig.]- The gist of the offence of robbery being 
the force and terror with which the property is taken, the amount of value is 
immaterial (") ; but some property must be taken, and it must be of some value 
to the party robbed Where the defendant compelled the prosecutor, by 
threats, to sign a promissory-note for a sum of money; it was holden not to M 
a robbery, because it was of no value to the prosecutor {^^). Where, however, 
the prisoner violently a tacked the prosecutor, and took only a piece of paper, 
on which was a memorandum of money that a party owed to him ; this was 
held sufficient to constitute robbery. The taking of any property that may be 

(1) 2 Leach, 634. As to offences {*) Section 12 of 7 Wm. TV. and 
on the boundaries of counties, see 1 Vie. c. 87, provides that these words 
7 Geo. IV. c. 64, s. 12; ante, shall have the same interpretation as 
p. 166, n. in 7 & 8 Geo. IV. o. 19, ante, p. 190. 

(2) Wardlifs case, R. & R. 9; Py^s Bee post 

case, Id. 10, n. (») Dunkle^fs can, 1 Mood. C. C. 

(^)J)onally's case, 2 East, P. C. 90. 

718. See Lennoxes case, 2 Lew. C. C. (") By 7 Geo. IV. c. 64, s. 21. 

263. (^1) 3 Inst. 69; 1 Hale, 532 : 2 Russ. 

(*) 2 East, P. C. 783. 62. 

(5) 2 T^h, 664. m 2 East, P. C. 707. 

(»; ffenr^s case, 2 Mood. C. C. 118 ; (") Phipoe's ccue, 2 Id. 609 ; 2 Leach/ 

9 C. & P. 309. See^o«<, p. 397. 673. See Edwardis ease, 6 C. & P. 

(7; See Norton's case, 8 Id. 671. 515, 621. 
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EVIDENCA 

The same as at p. 389, ante^ as 
it re^Eurds the robbery — ^that the 

Erisoner at the time of the rob- 
ery was armed with an offen- 
sive weapon or instrument." Rose, 
Cr. Ev, 2 ed 827 ; Arch, 12 ed. 
341. 

Prec. of Indict. Id,; Matt, 
aZ. App. 178. 



p. 392), or for an assault with 

8.11. 

(o) SmWit ease, R. k 



OBSSRVATIONS. 

Venu^ — Indictment; seep. 390, 
n., ante. If one of a party be 
armed, the others bein^ present 
aiding and abetting, it would 
seem that all may be oonvicted 
of the whole charge (a). As to 
what is an ^^offeTisive weapon^ 
see the decisions as to ofl^nces 
relating to game, ante, p. 145. A 
conviction may be had either for 
the simple robbery (see potty 
intent, under 14 & 16 Vic. c. 100, 

R. 868, anU, p. liS (t). 



the ttubject of larceny, 0% is sufficient to constitute the offence ; but it must be 
proved to have been eitner the absolute or special property of the party named 
m the indictment i}^). Where a servant was robbed of money he had received 
from his master^s customers, and this was laid as the property of the master, it 
was doubted whether it could be properly so laid, and the jury were dischai^ed, 
that another indictment might be preferred To constitute a taking, there 
must be an actual possession (^^) ; but it is sufficient if this be for an instant 
only (18). A taking, however, although an actual possession be obtained, 
merely by snatching property uDawai*es, under circumstances that preclude any 
interference of fear, and where there is no injury to the person, nor any struggle 
for the possession of the property, will not, it is now settled, constitute 
robbery The taking must precede the violence or putting in fear; for if 
a man steal privately from the person of another, and afterwards keep the 
property by putting him in fear, this is no robbery (*>). As to what will 
amount to violence, or putting in fear, aeepo&t, p. 39S. 

Feloniously. \ — A taking animo furanat must appear, as in other cases of 
larceny {^^) ; and this must be in resi)ect to the goods charged in the indictment. 
Where A. assaulted B. on the highway, and searched his pockets, but finding 
nothing, took the bridle from his horse's head and threw it in the road, and 
also scattered bread about the way, which B. had with him, but took nothing 
from him; this was held, upon a conference of the Judges, no robbery ("). So 
also if a party take property, though with menaces, under a honi fde impression 
that it is his own; this is a trespass, but no robbery ('^). If a man hj force or 
threats, compel another to give nim goods he has to sell, and nve him in return 
money to the amount of the value of the goods, it is very doubtful if this be 
robbery A taking during the progress of another felony, although the 
intent to rob did not at the outset exist, will, if such intent arise before the 
property is taken, be sufficient ; as where money offered to a person endeavour- 

(") See a»<6, p. 169, n. 703; Baker* 9 case, 1 Leach, 290; 

C') See ante, p. 174, n. Hobtns's ca^e. Id. n. ; Davies*s com. 

Per Alderson, B., Rudici^i Id. n ; Macaule^s case, Id. 287; 

case, 8 C. & P. 287. See ante, OnosiCs case, 1 0. & P. 304. See 

p. 185, n. post, p. 393, n. 

(»0 1 Hale, 543. ^ FarreCs case, (») i Hale, 534; 1 Hawk. c. 34, 

"'^v -^^J' «^ « ^ a, 7 ; Ofiosil's case, svpra, 

(«) Peafs case, 2 East, P. C. 557; /jjv ^ too „ 

liicich, 228. See L^ptet's case, («) See a«<6, p. 188, n. 

anU, p. 198, n. (62). And though (") Anon, 2 East, P. C. 662. 

the robber deliver the property' back («) HalFs case, 3 C. & P. 409. 

to the owner. 1 Hale, 583 ; 1 Hawk. Ml Hawk. o. 34, s. 14. See 

o. 84, 8, 2. 2 East, P. C. 661, 2 ; if less than the 

119) 2 Russ. 63. See StevarcTs case, value be given, it certainly is robbeiy. 

2 East, P. C. 702; Hornet's case, Id. See Id. 712; post, p. 395, n. (50). 
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OFFKKCS. 

ILOBBERY—cofUinnedL 
Simple Robbery. (F.) 
7 W. IV. and 1 Vic c 87, 

88. 5, 10. 

[Where the robbery is by two 
or mare persons together^ the 
dOfenoe is under section 3, and 
is liable to the punishment as at 
p. 390, ante,] 

As to stealing from the penony 
see ante, p. 216. 



PUinSHMSMT. 

Transportation for not more 
than FIFTEEN years, nor less than 
FOURTEEN ; or penal servitude 
for not less than four nor more 
than EIGHT years ; or imprison- 
ment for not more than three 
years, with or without hard 
labour, and with or without so- 
litary confinement; the latter 
not exceeding one month at a 
time, nor three months in one 
year. 

9 & 10 Via c 24, s. 1. 

16 & 17 Vic. c. 99, ss. 1 & 4 



ing to commit a rape is taken by him ; for he thereby derives an advantage to 
hinuelf from his felonious conduct, though his original attempt was to commit 
a rape (^^). Where several are engaged m another outrage, and one only com- 
mits a robbery, and there is no common intent as to the robbery, he only who 
took the property will be guilty; as where a party of poachers went out to kill 
game, and on encountering a gamekeeper, assaulted and beat him, and then 
left him, but one of them returned and robbed him ; on an indictment against 
all for robbsry, it was said, that the latter alone was guilty (^). 

From the person^ or in the preserice qf (he owner, against his vrill.'}— If the 
goods are taken from the person of the owner, or while in his ^rsonal cus- 
tody, and in his presence, it is sufficient ; as where a carrier is driving his pack- 
horses, and the thief takes his hoi-se or cuts his pack, and takes away his 
goods ; or where a thief comes into the presence of A., and with violence and 
putting in fear, drives away his cattle, etc. ; or if a man being assaulted by a 
robber, throw his purse into a bush, or let faU his hat, and these are taken in 
his presence ; any of these cases would be robbery (^). The taking must he 
in the presence of the prosecutor. Whero thieves struck money out of the 
owner^s hand, and drove him away, to prevent his taking it up, and then took 
it themselves ; it was held that this was no robbery, as the strildng out of the 
hand was without putting the owner in fear, and because the money was not 
taken in the sight or presence of the owner (^). It has been held, that 
although goods he taken m the presence of the owner, yet, if at the time they 
are in the personal custody of a third person, this will not be robbery. 'The 
prosecutor was in company of another who carried the prosecutor's bundle, 
and who, on the prosecutor being attacked with violence, dropped the bmidle, 
and ran to the prosecutor^s assistance, when one of the defendants took up the 
bundle and ran off with it ; it was held, that the prisoners could only be con- 
victed of simple larceny The taking will be against the will, not only when 
the property is surrendered to force and violence, but also when it is delivered 
up, even without a demand, under the impression of that degree of fear which 
is necessary to constitute a robbery ; as to which, see pott, p. 393, n. A taking 
by collusion ; as where a party concerted and connived at a robbery, and My 
means of confederates obtamed two strangers to commit it, in order to obtain a 
reward upon conviction of the latter; wiU not be robbery, for it is not against 
the party's will (*>), A knowledge, however, by the prosecutor, of his power 

(*») BlackkanCs \case, 2 East, P. C. Orefs case, .Id. See also Id. 707 ; 

711. See Hawking 8 ease, 3 C. & P. 2 Russ. 66. 
892 

Satckins's case, ante. . A^'l^^^S'*^' ®" FaOow's case, 

a7\ 9 Hftift iwa C. & p. 608. 



l^) 2 Hale, 533. 
Francis's c 
Com. Rep. 478; 2 East, P. C. 708; 121 



Franci£s^ case^ 2 Str^l015; Daniel's ease, Fost. 121, 
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, ETIDENOE. OBSERVATIONS. 

Prove the robbery, as at p. 389, Venue— indictment ; see ante, 

mte. Rose. Cr, Ev. 2 ed. 827. p. 390, n. See Observations, 

Prec. of Indict. Arch, 343 ; ante, p. 389. 
MaU. a L, App. 182. 



and an intent by him immediately to apprehend the robber, will not hinder a 
conviction for robbery where the deliveiy of property has taken place under 
such circumstances 

What amounts to a taking by violence or putting in/ear."^ — Proof of either 
will render a felonious taking, a robbery {^). If personal injury be caused ; as 
where in snatching a diamond pin fastened in a lady's hair, part of the hair 
was torn away ; it is robbery. Where a person i-an up against another for 
the purpose of diverting his attention while he picked his pocket ; and where 
the prisoner and others hung aix>und the prosecutor's person, so as to take 
away his power of resistance, and rifled him of his watch, but no actual force 
or menace was used ; these were held robberies {^), A struggle for the pos- 
session of the property, will be such a degree of violence as will constitute 
robbery (^). Where the prisoner laid violent hold of the prosecutor's 
seals and chain of his watch, but from the latter being fastened to a steel chain 
-which went round his neck, it required a pulling, and two or three jerks, 
before the chain broke so as to allow the prisoner's making o£f with the watch ; 
it was held, on a case reserved, that the force used to overcome the resistance 
the steel chain made, warranted a conviction for robbery (3^), But a sudden 
snatching unawares, it has been previously shown, is not such an amount of 
violence as will constitute robbery {^). Violence used under a colourable and 
specious pretence of law, or of doing justice, is sufficient, if the real intention 
were to rob Where tiie prisoner insisted on seizing goods which the pro- 
secutor had in his cart on the highway, for want of a permit, and on an 
altercation, agreed to go before a magistrate to determine the matter, and in 
his absence confederates of the prisoner, who with him were riotously 
assembled on account of the deamess of provisions, carried off the goods ; this 
was held to be a robbery (*®.). 

PiUting in /ear.]— This must be coupled with the animus furandi on the 
part of £he person exciting it, or there will be no felony And the fear 
must be of such a nature as in reason and common experience is likely to 
induce a party to deliver up his property against his will, and to put him as it 
were under a temporary suspension of the power of exercising it, through the 
influence of the terror impressed ; in which case fear supplies, as well in 
sound reason as in legal construction, the place of force, or an actual taking 

(31) Anon, Id. 129. Mason's case, R. & R. 419. 

<« 2 East P. C. 708 ; 2 Rum. 67. (38) See anU, p. 391, n. (19). 
(M) Moore's case, 1 Leach, 886. )J ^y^.,^- .^./o ttoU p %r n 

^pi^. can. Id. 820; anU, p. yo^^^^^^VsoT"' ' ^' * 
Anon, 1 Lew. C. C. 300. (*°) Merrimen v. Hundred of 



Hughe's case, Id. 801. Chippenham, 2 East, P. C. 709. 

See Vavies'sxase, 2 East, P. C. (*') The FitJiermatCs case, 2 East, 
709. ^ P. C. 661. See ante, p. 391, n. (20). 
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OFFENCE. 

BXyBBERY— continued. 

Assaulting " any person with 
intent to rob." (F.) 

7 Wm. IV. and 1 Vic. c 87, 
88. 6, 10. 

[This offence, if committed, 
the prisoner being armed, or being 
together with one or more person 
or persons, is provided for by 
section 3, and punishable as for 
robbery under the same circum- 
stances ; see ante, p. 390.] 



PUVISHHEMT. 

Imprisonment, not exceeding 
THREE years, with or without 
hard labour, and with or without 
solitary con^ement ; the latter 
not exceeding one month at any 
one time, nor thbee months in 
any one year. 



by Tiolence, or assault upon the person (^). It is a question for the jury, 
whether the accompanying circumstances were such as reasonably to create 
fear. It has been seen, what circumstances of actual violence will amount to 
a putting in fear In such cases, actual fear at the time of the robbery 
need not be proved ; as whores man is knocked down, and robbed while he 
is insensible, for the law in odium spoliatoris will presume it {**), If a man 
with a sword drawn ask alms, and property be given him through mistrust and 
apprehension of violence, this is as much robbery as if he had demanded 
money in the ordinary way (**). And it is not necessary to p>rove that menaces 
or threats were made use of by the offender ; if a man animo Jurandi, says, 
** Give me your money ; " *' Lend me your money; " Make me a present 
your money ; " or words of like import, they are equivalent to the moat pom- 
tive demand ; for the law will not suffer its object to be evaded by ambigiiity 
of expression (^). When, during the riots of 1780, the defendant came to the 
house of the prosecutor, with a cockade in his hat, and said, " (Jod bless your 
honour, remember the poor mob ; " but being refuised anything, said he would 
go and fetch his captain, and went away, returning soon a^r with a mob 
to the number of lOO, armed with sticks, etc. ; and some of these then 
said, " God bless this gentleman, he is always generous ; " upon which the 
gentleman said, How much ? '* and the prisoner answered, " Half a orown;" 
and the gentleman gave him the latter, having only intended to give him one 
shilling ; this was held to be robbery (^7). There need not be actual danger ; a 
reasonable fear of it, caused by eonstructive viole&ce ; as where a man uses a 

(«) 2 East, P. C. 713 ; Id, 727. («) Per Willes, J., DoTtaUy's cote, 

(«) See ante, p. 393, n. (32). 1 Leach, 19^. 

(**) Fost. 128 ; 2 East, P. C. 711. (*^) Taplin*s cUse, 2 East, P. C. 

^ («) 4B1. Com. 242. 712. 
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EVIDENCE. 

Prove the assault, which need 
not be by showing that the pri- 
soner committed actual violence, 
but that he did something in 
the presence of the prosecutor in 
furtherance of an intent to rob 
— ^prove the latter from the cir- 
cumstances ; see Observations, 
infra. Rose, Cr, Ev. 2 ed. 849 ; 
Arch, 12 ed. 345. 

Prec. of Indict Id, 344 ; MaU. 
C, L, App. 183. 



OBSERVATIONS. 

On the repealed statute ; it 
was held that the assault must 
be on the same person that it 
was the offender's intention to 
rob : that proof of an assault 
upon A., the driver of a post- 
chaise, did not suppoili an in- 
dictment charging an assault 
with intent to rob the prosecutor 
in the chaise (a). The repealed 
statute had however the words 
" such person," which are not in 
the present. Menaces, threats. 



violence, the time and place, and 
whatever circumstances, if followed by a taking of property, would 
have constituted robbery, will be evidence of an intent to rob (6). 
No actual demand of money need be proved (c). The prisoner may 
be convicted upo n an indictment for robbery, under 15 & 16 Vic. 
c. 100, s. 11. Where the prosecutor had been decoyed into a house, 
and chained down to a seat, and there compelled to write orders 
for the pavment of money and the delivery of deeds, and the 
paper on which he wrote remained in his hands half an hour, but 
ne waa chained all the time ; this was held not an assault with intent 
to rob (cQ. 

(a) Tkomais case, 1 Leach, 880; 
1 East, P. C. 417. 

(6) TrvMi/t case, Id. 418; Shar- 
wirCs c<M6, id. 421. 



d) Edwards's case, 6 C. & P. 521. 
See Phipoe's ease, 2 East, P. C. 690 ; 
2 Leaoh, 678. 



-tinderbox or a candlestick instead of a pistol, is sufficient It is sufficient, 
whether the fear be of an injury to the person, t« the property, or to the 
reputation of the party in whom it is excited ; or, even of violence to the 
person of the child of the party ; as if a man walking with his child, and the 
Litter be seized, with a threat to destroy him, unless money is given up (^&). 
There may be a putting in fear where goods are taken by force or threats, 
though under the colour of a purchase, and less than the value is paid for 
them (*•). So also, we have seen, under the colour of regular or legal proceed- 
ings (^1). Where the prisoners came with a riotous mob to the prosecutor's 
house and said they must have from him the same as they had had from his 
neighbours, and on his giving them five shillings, they demanded more, 
which he gave them, being terrified; and the mob then took bread, cider, 
etc., from the prosecutor's house, and departed ; this was holden robbery (^^). 
So where during the riots at Birmingham, the defendant threatened the prose- 
cutor that unless he gave his men something handsome for them to drink, his 
house must come down ; and the jury found, that the prosecutor did not deliver 
his money from fear of danger to his life or person, but trom an apprehension that 
his house would be pulled down ; on a case reserved, a majority of the Judges 
held this to be robbery (^). So also where a mob came to the bouse of the 
prosecutor, and the prisoners who were with them, advised his giving the mob 
something to get rid of them, and prevent mischief, by which means they 

(«) Donalljfs case, ante; 2 East, (») Simon's case, 2 East. P. C. 

P. C. 727. 781 ; threats need not be used. See 

(«) Per Eyre, C. J., Reanis case, Taplin's ease, Id. 712 ; ante, p. 394, 

2 East, P. C. 735. n. (47). 

(W) Sinion's case, 2 Id. 712; 

Spencer's case. Id, (») Asttey's case, 2 East, P. C. 

(") See ante, p. 898, n. (40). 729. 
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OFFBNOB. 

HOlibERY— continued. 

By accosing ("accuse, or 
threaten to accuse *) " any per- 
son of the abominable crime of 
bugeery, committed either with 
numkind or with beast, or of any 
assault with intent to commit 
the said abominable crime, or of 
any attempt or endeavour to 
commit the said abominable 
crime, or of making or offering 
any solicitation, persuasion, pro- 
mise, or threat, to any person, 
whereby to move or induce such 
to conmiit or permit the said 
abominable crime, with a view or 
intent in any of the cases afore- 
said, to extort or gain from stich 
person,'* and "by intimidating 
such person by such accusation 
or threat," extorting (" extort or 
gain") "fix)m such person any 
property." (P.) 

7 Wm. IV. and 1 Vic, c. 87, 
ss. 4, 10. 

Not triable at Quarter Ses- 
sions. 6 & 6 Vic. c. 38, 8. 1. 

[As to threats of accusing of 
the above crimes where no pro- 
perty is extorted, see title Threats, 
poet,'] 



FUNISHMEXT. 

Transportation for life, or for 
any term not less than foubteek 
years ; or penal servitude for 
LIFE, or not less than foub or 
more than ten years ; or im- 
prisonment, not exceeding thbeb 
years, with or without hard 
labour, and with or without 
solitary confinement ; the latter 
not exceeding one month at a 
time, nor three months in any 
one year. 

9 & 10 Vic. c. 24, s. 1. 

16 & 17 Vic. c. 99, S8.1&4. 



obtained money from the prosecutor ; and evidence was admitted of the acts 
of the mob at other places, before and after on the same day, to show that the 
advice of the prisoners was not honA fde^ but in reality a mere mode of rob- 
bing the prosecutor (**). Obtaining money under fear of injury to a party's 
reputation by accusing of an unnatural crime, has in many cases been held to 
be robbery (^) ; and this though the fear appeared to be only that of losing 



character, or a situation, by such an imputation {^y This dass of < 
now provided for by 7 Wm. IV. and 1 Vic. o. 97, s. 4. See the offence, tupra, 
and the cases which have been determined under the statute. We nave 



seen that where money is obtained by any of the threats to accuse specified in 
the section, the indictment must be on the statute (^7) ; but where ^e money 
is obtained by threats to accuse oUier than those specified in the Act, the in- 
dictment may be for robbery (^). The fear of injury to reputation arising 

(«*) Winkworth't case, 4 C. & P. (*«) HiekmaiCs case, 1 Leach, 278 ; 

444, mr Park, J., after consulting 2 East, P. C. 728; EgeHon*s cast, 

Vaughan, B., and Alderson, J. R. & B. 875. See JElmsteatTs case, 

(") Jones's case, 1 Leach, 139 ; 2 Russ. 86, n. 
2 East, P. C. 714; DonaU^s case, ^ qqa „ 

1 Leach, 193; 2 East, P. C. 713 ; < ) P" °- 

Cannon* s case, R. & R. 146. (») Nwton't case, 8 C. & P. 671. 
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EVIDEI7CE. 

I*rove the accusation or threat 
used by the prisoner as charged 
— that he extorted or gained 
from the prosecutor the pro- 
pertgr, or some of it, namea in 
the indictment — that the accusa- 
tion or threat was used with 
this intent, from the expressions 
of the prisoner, or such circum- 
stances as will indicate it. Rose. 
Cr, Ev. 2 ed. 845 ; Arch, 12 ed. 

Prec of Indict. Id. ; Matt, C, Z. 
App. 181. 



OBSERyATIONS. 

Since this statute, a conviction 
for this offence cannot be had on 
an indictment for simple rob- 
bery ; the indictment should be 
framed upon this section of the 
statute (a). It was held, on the 
cases before the passing of this 
or the previous statute, that 
where the money demanded was 
delivered up, not from any ap- 
prehension of injury to charac- 
ter, but to have an opportunity 
of prosecuting the defendant : 
that this was not robbery, be- 
cause there was no fear, nor any 



violence from which such could 
be presumed (b). The statute 7 & 8 Geo. IV. c. 29, s. 7, declared 
this offence to be robbery ; this section declares that offendei*s shall 
be guilty of felony. It is sufficient if the threat be to accuse before 
any third person ; it need not be to accuse before ' a judicial tri- 
bunal (c). But it must be to accuse the party threatened ; it was 
held not to be robbery to obtain money from a woman, by threats to 
accuse her husband (eQ. The threat must be to accuse of an attempt 
to commit the complete capital offence ; where the words used were, 
" if you do not assist me, 1 will say you took indecent liberties with 
me some time ago ; " it was held, that this was not sufficient to 
support a count founded upon this section of the statute Expres- 
sions used after the money was given, may be considered by the jury 
as well as those used before (/). It is immaterial whether the pro- 
secutor be guilty or innocent of the offence imputed to him {g). 



(a) See avJU, p. 390, n. (7). 
(6) See po*<, t V** (60). 
(c) Bjdbi'MoiiCi case, 2 Moo. k 



R. 



14. 



(<2) Edward^s case, 1 Id. 257. 



(«) Norton's case, 8 C. & P. 671; 
per Law, Beoorder. 

(/) Kain's case, 8 Id. 187, per 
Park, J., after cooferring with 
Parke, B. 

{£/) Gardenet^t case, 1 C. & P. 479. 



from being carried to a prison, is not it seems to be considered of a degree 
to induce a person to part with his money i^). In these, as in other cases of 
robbery, the fear must be continuing at the time of the delivery of the money. 
Where the prosecutor deposed that when the charge was first made, his mind 
was extremely alarmed, and that he. apprehended injury to his person and cha- 
racter, but that his fear soon subsided, and that he was under no apprehen- 
sion when he parted with his money ; this was held to negative the robbery 
(W). We have seen that the fear must precede the taking ; and it is suffi- 
cient to constitute the robbeiy, although the goods be not delivered at the 
time when the fear is first excited ; as where thieves came to rob A., and find- 
ing little upon him, enforce him by menace to swear to bring them a greater 
sum, which he does accordingly, and at the time of the delivery the fear of 
the menace continues to operate upon him (^^). 

(S9)Wood's case, 2 Leach, 721; 2 R. & R. 408; JachsoiCs case,. 2 Yost, 
East, P. C. 732. P. C. Addenda, 21 ; 2 Russ. 85. 

Reane's case, 2 Leach, 616; (") p. 391, n. (20.J 

2 East. P. C. 734. See Fullei's case, 1 Hale, 532. 

2 M 
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OFFKKCE. 

BOBBERY-— continued. 

Demanding " with menaces, 
or by force, anv property firom 
any person, with mtent to steal 
the same.* (F.) 

7 Wm. IV. and 1 Vic. c 87, 
SB. 7, 10. 



PXXKISHICENT. 

Imprisonment not exceeding ; 

THREE years, with or without { 

hard labour, and with or with- $ 

out solitary confinement; the { 

latter not exceeding one month t 

at any one time, nor three i 
months in any one year. 



ROMAN CATHOLICS, (a.) 

SACRILEGE— (See title, Larceny, ante, p. 202). 

SEAMEN— (See titles Assault, ante, p. 36 ; False Personation, 

ante, p. 108 ; Mutiny, ante, p. 298). 
SEA BANKS — (See tide Malicious Injuries, ante, p. 250). 
SECURITIES FOR MONEY— (See titles Forgery, ante, p. 132; 

Larceny, ante, p. 190). 

SEDITION— (See title Libel, ante, p. 222). 

SERVANTS— (See titles Embezzlement, ante, p. 94 ; Larceny, 

ante, p. 162). 



(A) By the 10 Geo. IV. c. 7, ss. 29, 81, 33, 34, 86, JemiU not departmg the 
realm twenty days after the expiration of six months' licence, or admitton^ such, 
or their being admitted memMnt of certain religious orders ; are to be deemed i 
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EVIDEKCB. OBSERVATIONS. 

Prove the demand of the pri- Where an indictment stated, 
Boner for the money or property that the defendant ^^feloniovdy, 
stated in the indictment — that by menaces dtmanded the money 
this was "with menaces, or by of the said A, B;" it was holden 
force *' — the intent to steal to be insufficient, because it did 
from the circumstances ; see not state from whom he had 
the decisions on the animris demanded it (a). By sect. 12 
furandt in robbery onto, -p. 391, of the statute, the word "pro^ 
n- Eosc, Cr, Bv, 2 &L 860 ; perty" throughout the Act is to 
Arch, 12 ed. 346. be deemed to denote every- 

Free, of Indict. Id, 345 ; thing included imder the words 
Matt, C. L, App. 183. • " chattds, money, or vcUuable 

security,'' used in 7 & 8 Geo. IV. 

c 29, s. 25, ante, p. 190. The 
chattel, money, or valuable security demanded, must be stated 
in the indictment according to the fact (b). There need not be an 
actual demand by words, if the conduct of the prisoner amounts 
to a demand in fact, which is a question for the jury (c). If a 
person with menaces demand money of another, who does not 
give it him, because he. has it not with him, this is a felony within 
the statute ; but if the party demanding the money knows that 
it is not then in the prosecutor^s possession, and only intends to 
obtain an order for the payment of it, it is otherwise (d). Where 
the demanding a valuable security with, menaces was charged, and 
it appeai'ed that this was written by the prosecutor while under 
duress ; this was held not within the statute, for it never was in the 
peaceable possession of the prosecutor (e). On an indictment for 
demanding money, it appeared that money was actually obtained ; 
it was said, that if menaces were used to obtain the money, the 
indictment was sustained (/). 

(a) DunMe^it case, 1 Mood. C. C. 419 ; 1 Leach, 267. See 6 T. R. 169, 
90. and p. 894, n. ante. 

(6) Edwards's case, 6 C. & P. 614, idTc^k^kl''^^ 

P^^^- if) Per Law, Recover, Norton*s 

(c) Jackson's case, 1 East, P. C. case, 8 C. & P. 671. 



misdemeanants, punishable with hanithment for life ; if at large three months 
aiter sentence, with transportation for life. 
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OFFENCE. PUNISHMENT. 

SHEEP — (See titles Larceny, ante, pp. 166, 169 ; Malicious 

Injuries, antey p. 256). 

SHIPS — (See titles Arson, aTite, pp. 26, 29 ; Assault, ante, p. 36 ; 

Larceny, ante, p. 198 ; Malicious Injuries, anfe, 
pp. 240, 242 ; Offences against the Person, an/e, 
pp. 226, 228). 

SHOP— (See titles Arson, ante, p. 22 ; Larceny, ante, p. 212). 
SLANDER— (See title Libel, ante, p. 222, et seq). 
SLAVES. (A.) 



SMTJGrGLING — (See titles Assault, ante, p. 36 ; Offences against 

THE Person, ante, p. 328). 

Making, or aiding or assist- Fine of 100^., or imprison- 
ing to make, " any signal, for ment and hard labour for any 
the purpose of giving any notice term not exceeding one year, 
to any person on board any 
smuggling vessel or boat." (M.) 

8 & 9 Vic. c. 87, s. 60. 



Being ''assembled to the 
number of three or more, armed 
with lire-arms, or other offensive 



Transportation for life, or for 
not less than fourteen years ; or 
penal servitude for life, or not 



(a) By the 5 Geo. IV. c. 113, s. 9, any sul)ject of His Majesty heing con- 
oemed in the Slave-trade is declared guilty of felony, and made liable to l^e 
punishment of death ; but now by 1 Vic. o. 91, ss. 1, 2, to traTttportation. for 
life, or not less than fifteen, years; or ifnprisonmeiU, vrUh or tcitkout hard IcUmkr, 
not exceeding three years, and with or withotU solitary confinement; the latter 
not being for more than one month at a time, or three months in any one year. 
By section 10, it is the same o£fence to deal in slaves, or lend money, or insure, 
or be in any way connected with the slave-trade ; punishable icith transporta- 
tion not exceeding fowieen years; or conEfiement, v>ith hard labour, not exceed- 
ing five nor less than three years. Ana by section 11, petty-officers, seamen, 
etc., knowingly serving in slave ships, are guilty of a misdemeanor, punishable 
vnth imprisonment not exceeding two years. 

(b) Venue, etc."] — By 8 & 9 Vic. c. 87, s. 136, the venue may be laid in any 
county ; and by s. 95, where the offence is upon tiie high seas, the venue may 
be laid in the county into which the offender is tcJcen; and if he be taken to a 
city or borough, etc., in the county in which such city, etc., is situate.' 



BYIDBKGB. 
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OBSERVATIONS. 



Prove the making of a signal 
by lighting a fire or otherwise, 
as may be stated — that this was 
done within six miles of some 
part of the coast. That the 
offence was committed after sun- 
set and before sunrise, between 
21st September and Ist of 
April, and after 8 f. m., and 
before 6 A. m., at any other time. 
The onus of proof, that the 
signal was not made with the 
intent and purpose charged is 
on the defendant (a). Arch. 12 ed. 

Prec. of Indict Id, 703. 



(o) S. 61. 

{h) Cocea ease, 4 M. & S. 71. 



Prove that the defendant^ with 
others, to the number of three 
at the least, were assembled and 



Venue— [aee note (b), p. 400|]; 
also as to certain rules of evi- 
dence and limitations of pro- 
secutions. The Quarter Sessions 
have cognizance of the offence 
(6). The section provides that 
the offence must be committed 
after sunset and before sunrise 
between 21st September and Ist 
April, and after eight in the 
evening and before six in the 
morning in any other part of the 
year (c) ; and that tne offence 
shall be the same whether any 
person on board of the smug- 
gling vessel be or be not within 
distance to notice the signal 
By sect 61, proof of a signiu not 
being intended is cast upon the 
defendant 

(c) Brown^i case, M. k M. 168. 



As to the vermcy etc., see p. 400, 
n. ; and also as to certain rulee of 
evidence and limitations of pro- 



Rules of emdence."] — By section 130, the averment in any information or pro- 
ceedings of various facts, is made sufficient, without proof of such facts, 
unless the defendant proves to the contrary. By section 131, persons employed 
under the Commissioners of Customs, shall be deemed duly employed for the 
prevention of smuggling ; and the averment of such employment shall be 
sufficient proof thereof, unless the defendant prove to the contrary. By 
section 132, evidence of officers, etc., havin^^ acted as such, shall be evidence 
of their due appointment, unless proof is given to the contrary ; and the com- 
petency of such shall not be destroyed by reason of any interest in the seizure 
or penalty, or in any reward upon the conviction. 

Limitation qfpnuecutioM,}— By section 184, all suHs, indictments, etc., may 
be brought within three years, and informations before Justices within six 
months next after the date of the offence committed. All indictments under 
this Act (except oases before Justices) are to be preferred by order of the 
Commissioners. 

2 M 2 



402 



OFFENCE. 

Sh£UGGJjlNQ^cantinuedL 
weapoDB," " in order to be aiding 
and assisting in the illegal land- 
ing, running, or carrying away 
of any prohibited goods, or an v 

goods liable to any duties which 
ave not been paid or secured ; 
or in rescuing or taking away 
any audi goods, after seizure 
from the officer of the Customs, 
or other officer authorized to 
seize the same^ or any person or 
persons employed by them, or 
assisting them, or from the place 
where the same shall have been 
lodged by them ; or in rescuing 
any person who shall have been 
apprehended for any of the 
ofl^cee made felony by this or 
any Act relating to tne Customs, 
or in the preventing the appre- 
hension of any person who snail 
have been guilty of such offenceJ* 
(F.) 

8 & 9 Vic. c. 87, s. 63. 
Not triable at Quarter Ses^ 
sions. 
6&6 Vic. c. 38>8. U 



FTTNISHITENT. 

less than four or more than ti 
years ; or imprisonment not e 
ceeding three years, with • 
without hard laoour, and wil 
or without solitary confinemeni 
the latter not exceeding oi 
month at any one time, nor thbi 
months ii; any one year. 

9 & 10 Vic. c. 24, s. 1. 

16 & 17 Vic c 99, 88. 1 & 4. 



Shooting ^^at any vessel or boat Same aa swp^m, 
belon^ng to Her Majesty's navy, 
or in the service of the revenue, 
within one hundred leagues of 
any part of the coast of the 
United Kingdom." (F.) 

8 & 9 Vic. c 87, 8. 14. 

Not triable at Quarter Ses- 
sions. 

5 & 6 Vic. c. 38, 8. 1. 

[footing at, or maiming and 
wounding, officers of the Cus- 
toms, under this section. See 
title Offen€?es against the Per- 
son, ante^ p. 36. Assaulting and ob- 
structing such, under section 66, 
see title, Assault, ante, p. 328.] 
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EYTDENCE. 



OBSERVATIONS. 



armed — that they were so as- 
sembled deliberately for the pur- 
pose charged — prove the purpose 
either expressly or from the cii*- 
cumstances. Rose, Cr, Ev, 2 ed. 
853; ArcL.l2ed. 705. 
Prec. of Indict. Id, 



sectUiana. The section provides 
for the offeuoe being committed 
''within the Unit^ Kingdom, 
or within the limits of any port, 
harbour, or creek thereof." 
Where a number of drunken 
men came from an alehouse, and 
hastily set themselves to carry 
away some Geneva that had been 
seized, it was considered very doubtful whether this was an assem- 
bling within the repealed statute, for the purpose of assisting in the 
rescue of the goods (a). Proof of some of the party being armed, 
and the others being present, aiding and assisting, will be sufficient 
(b). Bludgeons, properly so called, clubs, and such other things as 
are not in common use for any other purpose, are within the meaning 
of the term "offensive weapons" (c). If in a sudden aflfray a man 
snatch up a hatchet, this does not come within the statute (d), A 
whip was held not to be an offensive weapon " within 9 Geo. II. 
c. 35 (e) ; and under 6 Geo. IV. c. 108, batSy which are long poles 
used by smugglers to carry tubs, was held not to be within the 
same words (/). Large sticks were held not to be within these 
words, where the preamble of the statute showed that they must be 
what the law calls dangerous (^). See ante, p. 145, as to what has 
been held to be within these words in offences relating to game. 
Eeasonable proof must be given from which the jury may infer that 
goods are uncustomed (h). 



(a) ffvichinson*8 case, 1 Leaoh. 343. 

(b) Smith's case, R. & B. 368. 

(c) CosarCa case, 1 Leaoh. 343, n. 

(d) Rosis case. Id. 342, n. 

(e) Fletcher's case. Id. 23. 

(/) Noakis case, 5 C. & P. 826. 
Q) Iri^e's case, 1 Leach. 342, n. ; 



a common walking-stick has been 
held an offensive weapon. See John- 
sorCs case, B. & R. 492 ; see also Shar- 
win's case, 1 East, P. C. 341. 



See Shelle^s case, 1 Leaoh, 



Prove %hat the defendant 
maliciously shot at the vessel or 
boat named in the indictment — 
that the vessel belonged to the 
navy, or was in the service of 
the revenue — that she was within 
one hundred leagues of the coast. 
Rose, Cr. Ev, 2 ed. 855; Arch, 
12 ed. 707. 

Prec. of Indict. Id, 705, 



As to the vemie, etc., see p. 400, 
n. ; and also as to certain rules 
of evidence and limitations of 
actions. Under the repealed 
statute, it was held that if a 
Custom-house vessel chased a 
smuggler and fired into her, 
without hoisting such a pendant 
as the 52 Geo. III. st. 2, c. 104, 
s. 8, requires, the returning the 
fire was not malicious. Reynold^s 
case, B. & R 465. The malice 
will be presumed until the con- 
trary be shown on the part of 
the defendant. 
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OFFKNOB. 

SMUGGLING continued. 

Being in company with more 
than four other persona" with 
'^any goods liable to forfeiture 
nnder this or any other Act re- 
lating to the revenue of Customs 
or Excise " or in company with 
one other person within five 
miles of the sea-coast, or of any 
navigable river leading there- 
from, with such goods, and 
carrying offensive arms or wea- 
pons, or disguised in any way/* 
(F.) 

8 & 9 Vic. c 87, s. 65. 



rmrifliTMiiNT. 

I^enal servitude for fouk 
years. 

16&17 Yic.c.99,ss.I&4 



SODOMY. (F.) Death. 

9 Geo. IV. c. 31, s. 15. May be recorded by 4 GecIV. 

Not triable at Quarter See- c 48, cmte, p. 3. 
sions. 

5 & 6 Vic. c. 38, s. 1. 

[This section provides for the same crime, with any animaly the 
like punishment. The evidence will be the same as for Sodomy ; 
section 18 of the statute equally applying. An attempt to commit 
BeastiaZity \r provided for oy section 25, and is punishable in the 
same manner as the attempt to commit Sodomy. See infra. See 
Mvkrtadjfi case, 1' Buss. 568.] 



Assault, with intent to commit 
Sodomy. (M) 
9 Geo. IV. 0. 31, s. 25. 



Imprisonment, with or without 
hard labour, not exceeding two 
years \ or fine, or both ; and to 
find, if required, sureties to keep 
the peace. See ante^ p, 264, n. 



SOLDIERS. — See titles False Personation, ante, p. 108 ; FoRaERT; 

afUe, p. 132, n. ; Mutiny, ante, p. 298.) 
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EVIDENCE. 

Prove that the defendant was 
in company with more than four 
persons, or in company, with one 
person within five miles of the 
coast, or a navigable river leading 
tiherefrom, as may be charged — 
in the latter case that they were 
armed or disguised as stated — 
and in either case that they 
^ere found with goods liable to 
forfeiture under the Customs 
laws. Rose, Cr. Ev, 2 ed. 866; 
Arch, 12 ed. 707. 

Prec. of Indict. Id, 



OBSERVATIONS. 

As to the vmue, etc., see p. 400, 
n. ; and also as to certain rules 
of evidence and limitation of 
actions. 



The provision of section 16 as 
to what shall be a completion of 
the offence in rape, also applies 
to this offence. See ante, p. 366, 
and the decisions as to this 
clause there referred to (a). The 
offence on a boy under fourteen 
years of age implicates the agent 
only (6). The crime committed 
on a woman is indictable (o) ; and 
it has been held that a married 
woman who consents to the 
crime with her husband, is an- 
accomplice, and as such her evi- 
Proof that the prisoner was 
addicted to such practices is not admissible (e). The act in a child's 
mouth does not constitute the offence (/). K the evidence fail as 
to the entire charge, a conviction may be had for an assault under 
14 & 16 Vic, c. 100, s. 9. 



The same evidence as in rape 
(see anUy p. 361), except that the 
non-consent of the person on 
whom the crime is perpetrated 
need not bo proved — if both 
agent and patient consent, they 
are equally guilty. Rose, Cr, Ev. 
. 2 ed. 858 Arch, 12 ed. 667. 

Prec. of Indict. Id,; Matt. 
C, L, 438 ; for BecLstialityy Arch, 
668 ; Matt, C. L. 428. 



dence requires confirmation {d). 



^ (a) See also Reekspeai'a case, 1 Mood. 

'ih) 3 Inst. 59 ; 1 Hale, 670. 

(c) Held by a majori^ of the 
Judges in WisemarCs case. Fortes. 91 ; 
R, V. Allen, 1 Den. C. C. 864. 



(d) Per Patteson, J., Jellyman^e 
case, 8 C. & P. 604. 

(c) Coles^s case, Phill. Ev. 8 ed. 499. 

(/) Jacobus case, B. & K. 881 ; 
1 Buss. 568. 



Pi-ove an attempt to commit 
sodomy, the offence being incom- 
plete for want of evidence of 
penetration. Eosc. Cr* Ev, 2 ed. 
868 ; Arch. 12 ed. 669. 

Prec. of Indict. Id; Matt, C.L. 
439. 



If the complete offence be 
proved, the defendant need not 
be acquitted ; but the Judge may 
discharge the jury, and order the 
prisoner to be indicted for the 
felony. 

14 & 16 Vic. c. 100, s. 12. 
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OFFENCE. PUNISHMENT. 

SOLICITING.— (See title, Post-office Offences, ante, p. 360.) 

A person to oommit an offence Fine or imprisonment, or both, 
whetner by statute or common 
law. (M.) 

Com. Law. 



SPRING GUNS. 

Setting ("set, or place, or Fine or imprisonment, or botL 
cause to be set or placed,") any 
" spring gun, man-trap, or other 
engine calculated to destroy 
human life, or inflict grievous 
bodily harm, with intent that 
the same, or whereby the same 
may destroy or inflict grievous 
boaily harm upon a trespasser, 
or other person, coming in con- 
tact therewith." (M.) 

7 & 8 Geo. IV. c. 18, s. 1. 



STABBING. — (See title Offences against the Person, ante, 

p. 314) 

STACKS.--(See tide Arson, anie, p. 26.) 
STAMPS.— (See title, Forobrt, ante, p. 129, n.) 
STEALING in a Dwelling-house. — (See title Larceny, anU, 

p. 206.) 

STEAM-ENGINE.— (See titles Nuisance, ante, p. 298 ; Malicious 

Injuries, ante, p. 248.) 
STOCKS, PUBLIC— (See title, Forgery, ante, p. 126, et geq.) 
STOCKING FKAME (a).— (See title Malicious Injuries, ante, 

p.,244) 

STOLEN PKOPEIlTY.~(See title Compounding Offences, ante, 

p. 80.) 

STOBES.— (B.) 

SUBOENATION.— (See title Perjury, ante, p. 338.) 

(a) By the 28th G«o. III. o. 55, a. 2, seUing or rmlawftillv dispoeixig of a 
stocking-frame, without consent of the owner, which has oeen rented or 
hired, is made a misdemeanor, punishable with solitary confinement, not 
exceeding twelve nor Jess than tnree months; but see 1 Vic. c. 90, s. 5, 
ante, p. 8. 

(B) Various statutes provide for offenoes relating to the Quebn*s Stores^ 
which it is deemed sufficient to notice here. 

By the 4th Geo. IV. c. 53, (see 7 & 8 Geo. IV. c. 27, b. 1, and 16 & 17 Vic. 
c. 99, ss. 1 & 4,) stealing or embezzling His Majesty *s ammunition or ord- 
nance, naval and militaiy stares, is made punishable toith tratuportatton for 
life, or for riot less than fourteen years; or penal servitude for hfe, or for not 
less than four or more than ten years ; or imprisonment, wUh or wUhout hard 
labour, not exceeding seven years. See a Prec. of Indict. Arch. C. L. 12 ed. 
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EVIDENCE. 

>. Prove the solidting or inciting 
» as alleged in the indictment. 
Arch. 12 ed. 773. 
iVec. of Indict 772. 



OBSERVATIONS. 

K it appear that the party 
solicited actually committed the 
offence, the defendant need not 
be acquitted. The Court may 
direct him to be tried for the 
felony. 

14 & 16 Vic. c 100. s. 12. 



Prove that the defendant set, 
or caused to be set, the spring 
gun, or, etc, as may be charged 
— that it was in a place where 
persons might come in contact 
with it— the intent, where ac- 
tually injury is not done, firom 
the circumstances; as the place 
or position of the gun, or, etc., 
rendering injury probable. Rose, 
Cr, JSv. 2 ed. 869 ; Arch. 12 ed. 
748. 

Prec. of Indict. Id, 667; 
Matt, a L. 633. 



By section 2, the statute shall 
not extend to traps set to destroy 
vermin. By section 3, persons 
continuing guns already set, shall 
be deemed to have set them. By 
section 4, the Act is not to extend 
to any spring gun, man-trap, or 
other engine set in a dwelBng- 
house from swnsa to marUe for 
the protection thereof. 



e25; Matt. C. L. 584 : and Anon. 2 East, P. C. 765 ; Bl^niCs ease, 2 Leaoh, 
595. Where the stores are under the value of taenby shillings, see 1 Qw. I. 
St. 2, c. 25. 

By the 9th & 10th Wm. III. c. 41; 9 Geo. I. c. 8; 39 & 40 Geo. TIL 
c. 89, ss. 1, 7 ; 66 Geo. III. c. 188, s. 2, selling, delivering, or having in 
possession naval stores knowing them to have been stolen, is punishable with 
transporiation for fourteen years ; or penal servitude not less wan six or more 
than eight years \ 89 & 40 Geo. III. c. 89, s. 1; or 6y miJblic whipping, fine, 
or vmprisonment, or anyone of them, Id. s. 2. 

By the 9th & 10th Wm. III. c. 41; 9 Geo. I. c 8- 17 Goo- II. c. 40; 
89 & 40 Geo. III. c. 89, s. 2; 56 Geo. III. c. 138, s. ^ having in possession 
naval stores, is made liable to a fine of two hundred ''^mids, together with 
costs of prosecution; one moiety to the Queen and tl^^ther ^ ^® informer, 
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OFFKVCX. 

SUBSEQUENT FELONY. 

Committed after a previous 
oonviction for any felony not 
punishable with death. (F.) 

7 & 8 Geo. lY. c. 28, ss. 9, 11. 

Forging certificate of; see 
title, ToBaERY, arUe, p. 135, n. 



PUKISnMENT. 

Transportation for life, or for 
not less than fourteen years; 
or penal servitude for life, or 
not less than four or more than 
TEN years ; or imprisonment not 
exceeding four years, with or 
without hard labour, and with 
or without solitary confinement ; 
the bitter qualified by 7 Wul IY. 
and 1 Yic c. 90, s. 6, antej p. 3 ; 
and, if a male, to be once, twice, 
or thrice publicly or privately 
whipped, in addition to the im- 
prisonment, if the Court shaU 
think fit. 

16 & 17 Yic. c. 99, ss. 1 & 4. 



TENANT.— (See title Larceny, anU, p. 202.) 



THREATENING LETTEES.— (See title Threats, post.) 



Sending ("send or deliver") 
" any letter or writing, with or 
without any signature subscribed 
thereto, or with a fictitious name 
or signature, threatening to kill 



Transportation for life, or for 
not less than fourteen years; 
or penal servitude for life, or 
not less than four or more than 
TEN years ; or imprisonment, 



8, 8. 5,) and imprisonment, wntU the Jine ht 



(see 1 Esp. 95, 116; 9 Geo. I. c 

naid; 9 & 10 Wm. III. o. 41, . ^ ^ 

ooth, at the discretion of the Judge before whom toe defendant shall be con- 
victed; 89 & 40 Qeo. III. c. 89, s. 2. The Judge may mitigate the above 
penalty, Id. For a second offence, the prisoner shall be transported fourteen 
years; or penal servitude for not less than six or more than eight years. Id. s. 5 ; 
but the tJudge may mitigate the penalty, Id. s. 7. See a Prec. of Indict. ; 
Matt. C. L. 633; and Bland's case, 2 East, P. C. 760 ; 5 T. R. 670|; Bridges 
case, 8 East, 53. As to what a defendant may show in excuse for haying in 
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SYIDENCE. OBSXBYATIOKS. 

Prove the subsequent felony, The course of proceeding on 
as in other cases ^see the respective an indictment charging a sub- 
tides) — ^the previous conviction sequent felony is diiicted by 
by producing a certificate thereof 6 & 7 Wm. IV. a 111; and 
(see Observations, infra^ — ^the 14& 15 Vice 19, s. 19 ; by which 
identity of the prisoner — ^then the prisoner must be arraigned, 
(see Observations). Arch. C. L, the jury charged, and the evi- 
12 ed. 779. dence proceed as if the indict- 

Free, of Indict Id.; Matt, ment did not contain the aver- 
C. L. 634. ment of a previous conviction ; 

and this allegation must not be 
opened to the jury, nor their ver- 
dict taken upon it, until after they have found the prisoner guilty of 
the subsequent ielony, and then the prosecutor must prove the pre- 
vious conviction and identity of the defendant ; but if evidence is 
given of good character (a), the previous conviction may be put in, 
m answer thereto, in which case both questions will be left to the 
jury in the first instance. By 7 & 8 Geo. TV. c. 28, s. 11, it is sufficient 
to state in the indictment tnat the defendant was at a certain time 
and place convicted of felony, without otherwise describing the 
previous felony ; and a certificate containing the substance and effect 
only (omitting the formal part) of the indictment and conviction for 
the previous felony, purporting to be signed by the clerks of the 
Court or other officer having the custody of the records of the Court 
where the offender was firat convicted, or by the deputy of such 
clerk or officer, together with proof of the identity of the person of 
the prisoner, is sufficient evidence of the first conviction, without 
proof of the signature or of the official character of the person 
appearing to have signed the same. In order to prove the identity, 
it is sufficient to prove that the prisoner underwent the sentence 
mentioned in the certificate ; it is not essential to call a witness who 
was present at the trial (b). 

(a) See Gadburys com, 8 C. & P. 819; vide R. v. KeVy Ibid, 847. 
676 ; R. V. Shrimpton, 2 Den. C. C. {h) Croft a case, 9 C. & P. 219. 



Give the "letter or writing** 
in evidence — prove that the de- 
fendant " knowing and wilfully ** 
sent or delivered it as charged 
(see p. 412, n.) ; Rose. Or. Ev. 
2 ed. 866 ; Arch. 12 ed. 692. 

(a) Oirdwood^a case, 2 Ea8t> P. C. 
1121 ; 1 Leaoh, 142 ; Boiieher's case. 



Venue — Indictment — variance. 
See p. 410, n. Whether or not 
the letter amounts to a thi*eat to 
kill or murder, &c, within the 
words of the statute, is a question 
for the jury (a). No intent to 
4 C. & P. 563; Tyler's case, 1 Mood. 
C. C. 428. 



posseesion, see 9 & 10 Wm. III. c. 41, ss. 1, 2. 8, 4, 8; 39 & 40 Geo. III. c. 89, 
M. 8, 25, 26; and Fost. 432 , 2 East, P. C. 765; Banks* s ease, 1 Esp. 145. See 
the statutes set out. Arch. C. L. 12 ed. p. 626, et sea.; Matt. C. L. p. 387. 

By the 9th & 10th Wm. III. c. 41; 39 & 40 Geo. HI. c. 89, a. 4, wilfully 
and fraudulently defacinj? marks denoting the property of His Majesty, is 
panishable with transportation for fourteen years ; or penal servitude for not 
less than six or more tKan eight years; or public whipping, fine, or imprison- 
merit, or any one or mure of them. See a Free, of Indict. ; Matt. C. L. 584. 

2 N 
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onrxNOE. pmnsHMENT. 
THKEATENING LETTEBS— con^'»ii^ (a). 
or MURDKR any of Her Majesty's with or without hard labour, 
subjects, or to BUiur or dbstrot not exceeding four years, 
his or their houses, outhouse, 10 & 11 Vic. c. 66, s. 1 ; and 
bams, stacks of com or grain, 16 & 17 Vic. c. 99, ss. 1 & 4. 
hay or straw." (F.) 
. 4 Geo. IV. a 54, s. 3. 

[Repealed 6y 7 & 8 Geo. TV. 
c. 27, s. 1, except eo far ae above 
mentioned,'] 

10&ll"Vio.c66, 8. 1. 

Not triable at Quarter Ses- 
sions. 5 & 6 Vic c. 38, s. 1. 



Sending knowingly send or 
deliver']) " any letter or writing 
demanding of any person with 
menaces, and without reasonable 
or probable cause, any chattel, 
money, or valuable security." 
(F.) 

7 & 8 Geo. IV. c. 29, ss. 4, 8. 
10 & 11 Vic c 66, s. 1. 
Not triable at Quarter Ses- 
sions. 6 & 6 Vic c. 38 s. 1. 



Transportation for life, or for 
not less than fourteen years ; or 
penal servitude for life, or not 
less than four or more than ten 
years ; or imprisonment for not 
more than four years, with or 
without hard labour, and with 
or without solitary confinement ; 
the latter qualified by 1 Vic 
c 90, s. 5, ante, p. 3 ; and if 
a niale, to be once, twice 
or thrice publicly or privately 
whipped, in addition to the im- 
prisonment, if the Court shall 
think fit 

10& 11 Vic c 66, s. 1. 

16 & 17 Vic c 99, ss. 1 & 4 



(a) Venue — indictment.] — The venue may be laid either in the coonty in which 
the letter was first sent, or in which it was delivered. A letter was dated, and 
proved to have been sent by the post, from Maidstone in Kent, and delivered 
m Middlesex ; held that the whole was the act of the defendant, and that 
therefore this was sending both in Kent, and Middlesex The indictment 
must set forth the threatening^ letter {*) ; and this must be with accuracy, as a 
variance would be fatal ('). A letter, stating, ** If you had your deserts, you 
should not live the week out ; I shall be with you shortly, and then you shall 
nap it," and signed, " I am your cut-throat ; " was held so plainly to convey a 
threat to kill and murder, as not to need any inuendo to en>laiu it {*), An 
indictment for threatening to accuse of a crime, under 7.& 8 Geo. IV. o. 29, 
s. 8, need not describe the accusation in strict technical language (^) ; or for 

(1) £sser's ease, 2 East, P. C. 1125. (') See Arch. C. L. 12 ed. 46, 176. 

See Burdetft case, ante, p. 220, (12) : /iv » i ^ ^ n il. n ^aa 

Girdwood^s case, 2 East, ^. C. 1120. <*> ^o^^^^9 case, 4 C. & P. 562. 

(«) noyd^s case, 2 East, P. C. 1124. (») Tucker's case, 1 Mood. 0. C. 134. 
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SVIDBNOB* OfiSSRYATIOKS. ' 

Prec of Indict Id. ; McUt. C. L. extort money is required by this 
< >35. Act to constitute the offence. 

Under the repealed statute, the> 
words of which were " to biMrn 
the dwelling-house, out-houses, etc. ; " it was held that a letter in 
which the writer threatened to do aU the injury he was Me to the 
&rms of the prosecutor, as it did not necessarily imply that the 
injury to them was to be effected by fire, was not within tiie Act (6). 
The words in this statute are " bum or destroy!* The more exten- 
sive words of this section, render unimportant the decisions upon 
the old Acts, as to what was a letter without a name, or witn a 
fictitious name ** (c). 

(6) JeptoiCt case, 2 East, P. C. (c) Robinton't ccue, 2 Leach, 749; 
1115. 2 East, P. C. 1110: Hemitu^s ccue, 

Id. 1116. 



Give the "letter or writing" Venue — Indictment] — See 
in evidence — ^prove the "know- p. 410, n. The words of the 
ingly" sending or delivering by statute are " any letter or writ- 
the prisoner ; see p; 412, n. — ^the ing the questions therefore 
nature of the letter or writing, v&ch arose under the prior 
and that it contains a demand Acts as to the mode of signa- 
with menaces, and without any ture are immaterial (a). In one 
reasonable or probable cause ; case the Judge ordered the letter 
see Observations, ir^ra — that to be deposited in the hands of 
the demand is of some " chattel, the Clerk of the Peace, in order 
money, or valuable security.'* that the defendant's witnesses 
Bose, Cr. Ev, 2 ed. 162 ; Arch, might inspect it before the trial 
12 ed. 688. (6). As to what is sending or 

Precof Indict /c?.; J/o^i. C7.Z. delivering within the statute, 
536. see p. 412, n. The demand need 

not be in express words ; it is 
sufficient if it appear from the 
whole tenor of the letter. Where the letter cpntained a request only, 

(a) See supra, (c). {h) Harriet's case, 6 C. & P. 105, 

per jBolland, B. 

sending a letter threatening to accuse a man of an infamous crime, need not 
specify such erime, for the specific crime the defendant threatened to charge, 
might he intentionally left in doubt (B). The indictment must allege that the 
defendant threatened to accuse the prosecutor (7) ; but now, by 10 & 11 Vic. 
c. 66, 8. 1, " either the person to whom such letter or writing wall be sent or 
dellTered, or any other person." Where an indictment upon the repealed 
statute, which used the words, ''threaten to accuse," charged the prisoners 
with " charging and accusing J. N., and with menacing and threatening to 
prosecute J. N. ; " an objection that the indictment did not pursue the words 
of the statute, was held good ; and the Judge said, that if the indictment had 
followed the statute, and it had been proyed that the prisoners threatened to 
prosecute J. N., he should have left it to the jury to say whether that was not 
a threatening to accuse him 

(•) Tucket's case, 1 Mood. C. C. 184. (») Ahgood^s case, 2 P. & C. 436, per 

(7) DunJtley's case, 1 Mood. C. C. Qiutow, B., after consulting Burrough, 

90 ; R. V. Jones, 1 Den. C. C. 218. J. 

See PaddUs ease, B. & R. 484. 
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OFTENCE. PCnriSBMENT. 



Sending (" knowingly send or Same as suprcu 
deliver") " any letter or writing, 
accusing, or threatening to ac- 
cuse any person of any crime 
punishable by law with death, 
transportation, or pillory, or 
with any assault witn intent to 
commit any rape, or of any 
attempt or endeavour to commit 
any rape, or of any infamous 
crime, with a view or intent to 
extort or gain from such person 



Sending or delivering the letter or writing, Y—Vroc^ that the letter is of the 
handwritm^ of the defendant, and that it came to the prosecutor by posfc (*) ; 
that the prisoner dropped the letter upon the steps of ^e proflecutor's house, 
and ran away {}^) ; that the prisoner dropped the letter into a vestry-room, 
which the prosecutor frequented every Sunday morning before service b^;an, 
where the sexton picked it up and dehvered it to him (^^) ; that the prisoner 
threw the letter mto the pixjsecutor^s yard, whence it was taken up by his 
servant, and given to him (^^) ; has l)een holden a sufficient evidence of a 
sending by the defendant. Sending a letter to A., in order that he may deliver 

Hemming's ease, 2 Bast, P. C. Lloyd's case, 2 East, P. C. 

(W) Wagstt^'s case, R. & R. 398. (") Jepson's ease, Id. 1115. 



nil 
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Ltimaied that if it were not complied with, the writer would 
ih a certain libel then in his possession, accusing the prosecutor 
irder ; this was holden a demand (c). But a mere request,' as 

1 charity or the like, without imposing conditions, would not 
within the meaning of the word demand (d). Where an 
mous letter stated that the writer had overheard persons agree 

an injurj to the person and property of the prosecutor, and 
f thirty sovereigns were laid in a particular place, he would 
nformation that would frustrate th^ intent ; it was holden, not 
)atening letter within this section (e). But a letter containing 
lertion that mischief would happen which the writer would not 
nt miless he received a sum of money, has been held a threat- 
letter within the statute (/). Whetiier ihe demand is with 
3es and without any reasonable or probable cause," is a question 
le jury (</). It must be of a " charttel, mone^, or valuable 
ity ;^ and the proof must support the allegation 4S to what 
emanded. Where the indictment charged that the prisoner 
ling to extort money y sent a threatening ktter, and it appeared 
it was for the purpose of extorting a promissc»ry-note ; it 
Leld, that this did not support the indictment (h). In cases 
iibt, the thing demanded may be stated differently in s^iarate 

i, 

loiUntorCs ease, 2 Esat, P. C. See anU, p. 409, (a). - ^ 

2 Leach, 748. 

[d. fl>er BuUer, J. (A) Major's case, 2 East, P. C. 

^id^ord's isase, 4 C. & P. 227. HIS; 2 Leach, 772. See JSdwardis 

R. v. »miiky 1 DexL C. C. case, 6 C. & P. 515. 
1. a T. & M. 214. 



ve that the defendant sent 
Lvered the letter, as ante, 
> — that the accusation 
ened is of the nature 
ed in the statute — the 
to " extort or gain ** some 
bel, money, or valuable 
ty." E(m, Cr, Ev, 2 ed. 
Arch, 12 ed. 690. 
c of Indict. Id,; Matt, 
536. 



Ventte — Indictme7U!\ — See 
p. 410, n. Section 9 of the 
statute defines what shall be 
deemed an infamous crime ; viz., 
buggery, committed either with 
nuuikind or beast, and every 
assault with intent to commit 
that crime, and every intent or 
endeavour to commit that crime, 
and every solicitation, persuasion, 
promise, or threat offered or made 



iB a sendixig to B., if the letter is delivered' by A. to B. ("). Where 
) receipt of the letter by the post was proved, aud a woman, in the habit 
^ errands for the prisoners in Newgate, proved that she received it from 
iendant, a prisoner there, to put in the post-office, and a servant of the 
ice provea the bringing of tne letter by her ; it was left to the jury, 
•r upon this evidence the prisoner knew <u the contents; on a conviction 
tiela riffht (^^). Where the only evidence against the prisoner was a 
9nt he had made, that he never would have written the letter but for 
; this was held insufficient The statute 7 & 8 Geo. IV. c. 29, s. 8, 
8 that the prisoner should have sent or delivered the letter hriowing it 
ich as is described in the statute. 

PaddUs ease, anU, (7). - (") ffowt^s case, 7 C. & P. 268, 

lUrdwood's case, 2 East, P. C. per Lord Abinger, C. B. 
L Leach, 142. 

2 N 2 
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THREATENING LEflTEB&^continued. 
any chattel, money, or valuable 
aecority." (F) 

7 & 8 Geo. IV. c. 29, bb. 4, 8. 

Not triable at Quarter Ses- 
siona. 5 & 6 Yic. c 38, s. 1. 

(See the Crimes enumerated in 10 &11 Yic. c 66. s. 1.) 



THREATS. 



to accuse**} " any person of any 
crime punishable by law with 
death, transportation, or pillory, 
or of any assault with intent to 
commit any rape, or of any 
attempt or endeavour to commit 
any rape, or of any infamous 
crime, etc., with a view or intent 
to extort or gain frcm such 
person, any chattel, money, or 
valuable security." (F.) 

7 & 8 Geo. IV. c. 29, s& 4, 8 ; 
and see 10 & 11 Vic. c. 66, s. 2. 

Not triable at Quarter Ses- 
sions. 6 & 6 Vic c. 38, s. 1. 

(Threatening to publish Libel, Vide Libel, 230). 



(A) By the 60 Geo. III. and 1 Geo. IV. c. 1, s. 1, and 16 & 17 Vic. c. 99, 
is. 1 & 4, meetings for practiBing military ezerciaeB are prohibited. Persons 
present at such assemblies to train others, are liable topefud servitude for four 
years / — to be trained, to fine and imprisonment not exeeeding two years. By 
section 2, officers may arrest offenders, and Justices may hold them to bail to 
appear at the next Assizes, or General or Quarter Sessions. By section i, the 
Act shall not extend to prevent offenders being otherwise indicted, if not pro- 
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to any person, whereby to move or induce sach person to commit or 
permit such crime ; see Observations ante, p. 397 ; and see 10 & 11 
Vic. c. 66, s. 1. WTiether the letter amomited to a threat to accuse 
the prosecutor of the offence mentioned in the indictment, is to be 
determined by the jury (a). Where it was doubtful from the letter 
what charge was intended, parole evidence was admitted to explain 
it, and the prosecutor proved that having asked the prisoner what he 
meant by certain expressions in the letter, the prisoner said, that he 
meant that the prosecutor had taken indecent liberties with his per- 
son; the Judges held this conviction to be right (6). The intent must 
be proved as Said (c) ; and in order to prove the intent, other letters 
received by the prosecutor from the defendant upon the same 
subject, may be given in evidence {d). 

(a) See ante, p. 409, (a). (c) See arUe, p. 413, n. 

6) Tucket's ease, 1 Moo. C. C. 184. 
Bee Kainis case, 8 C. & P. 187; ante, (d) 2 Leaoh. 749. 
p. 397, (/). . 



Prove the accusing, or threat 
ening to accuse — that the accusa- 
tion was of a nature specified 
in the statute — the intent to 
"extort or gain some chattel, 
money, or valuable security," 
from the circumstances. Ro&c. 
Cr. JSv. 2 ed. 868 ; Arch. 12 ed. 
691. 

Prec. of Indict. Id, 



As to the indictment, see p. 
410, n. ante. Section 9 of the 
statute defines what shidl be 
deemed an infamous crime ; see 
Observations, ante, p. 412. The 
proof must be of a threat used 
to the party named in the indict- 
ment (a) ; but it would seem, 
that if the threat were made 
to a third person, with intent 
that he should communicate it 



to the party named, that this 
would be sufficient ; (6) and leaving it directed to A. near A.*s house, 
intending that it should not only reach A. but B. also, is a sending 
it to B. (c). A threat to procure witnesses in support of a chai-ge, 
on which the party threatened is already in custody, is not within 
the Act (d). It was held, under a statute which had the same words 
as the present, accuse, or threaten to accuse," that it was not 
necessary to make up the offence, that the threat should be to accuse 
before a judicial tribunal ; a threat to charge before any third person 
being enough (e). The intent must be proved as laid (/). 

(a) Dunklet/s case, 1 Mood. C. C. 
90. See ante, p. 411, n. (7). 
(h) Paddle's case, B. & K. 484 ; ante. 



p. 411, n. (7). 
(c) jR. V. Orimwade, 1 Den. C. 0. 



(rf) OilVs ease, Greenwood's Stat. 
191, n. ; 1 Lew. C. C. 306; 1 Arch. 
P. A. 302. 

{e) RohinsoTCs case, 2 Moo. & B. 14. 
See arUe, p. 397 {d). 
if) See ante, p. 413, ii. 



secuted under this Act. By section 7, prosecutions must be commenced within 
six calendar months after the offence committed. See a precedent of indict- 
ment under this statute, Matt. C. L. p. 536. 

(b) TMs offence is of so hi^h a nature, and of so rare occurrence, that it is 
deemed unnecessary in a wotIsl of this nature and object, to do more than enu- 
merate the statutes relating to it, and to direct to the pages of the text writers 
on the offence, and on the evidence in support of it. 
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TRAINING TO ABMB [See note (a.), p. 4141 (Not triable at 
Quarter Seanons. 6 & 6 Yic. c 38, 8. 1). 

TBEASON, HIGH [See note (b), p. 415], 

TBE^ AND XJNDEBWOOD— (See Hilet Labcsnt, ante, pp. 182 ; 

MAiibioirs Ikjubibb, ante, p. 258). 

TUItNPIK£S~-<See title Maucious Injubibb, ante, p. 254). 

UNLAWFUL ASSEMBLY— {See title Riots, ante, p. 386, n.). 

YALUABLE SECURITY— <See title Labcsnt, ante, p. 190). 

WILLS— (See titles Forgert, ante, p. 118 ; Larobnt, ante, p. .174). 

WRECKS— ^ee ti^ Abbajjut, ante, p. 36 ; Labgknt, ante, p. 198; 

Offences aoaikst the Person, ante, p. 320). 

WRITINGS-<See title Laroent, ante, pp. 176, 190). 



The itatute 26 Ed. 111. o. 2, determined what offimces only 0) for the fiitare 
should be considered high treason (*). By S6 Geo. III. c. 7, (made perpetual 
by 57 Qeo. III. c. 6,) if any person shall within the realm or without, oompasB, 
imagine, or intend death, destruction or any bodily harm to the penon of the 
Ejng, or to depose him, or to levy war within this realm, in order by force to 
compel him to change his measures or counsels, or to overawe either House of 
Parliament, or to ezdte Tan invasion of any of His Maiesty's dominions, and 
shall express, utter, or declare such intentions by pubiishmg any printing or 
writing, or by any overt act,, he shall be adjudged a traitor (*). By the 1 Sis. 
c 1, B. 80 ; 5 Elis. c. 1, s. 10; 18 Elis. c. 2, ss. 2, 8 ; 8 Jac. I. c 4, as. 22, 28 ; 
offences connected ¥rith the settinff up the jurisdiction of the see of Rome, are 
made high treason By the I Anne, st. 2; c. 17j b. 8, and 6 Anne, c. 7, 
8. 1, offences against tne Protestant succession are also declared high treason ('). 
By the 11 Geo. IV. and 1 Wm. IV. c. 06, s. 2, forging or ^ooanteifeiting the 
Great Seal of the United Kmgdom, the Privy Seal, etc., is high treason (•). In 
treasons there are no accesBaries, all are prindpals T). 



Trial--%ndtctment'-^M»t€t.}-^The course of procedure as to the indict- 
ment and delivery of the copy thereof, with a list of jurors and witnesses {*), 
is prescribed by 7 Wm. ni. c 8 ; 7 Anne^ c 21, s. 11 (>) ; and 6 Geo. IV. 



(1) The offence of treason at Com. For this reason, the provisioiis of 

Law was somewhat indeterminate, 7 Wm. III. do not apply to such. 

4 Bl. Com. 76. («) Id. 

(») As to the oonstniotion of this , (*> See the puni^ment for this 

statute, see 3 Inst. 7, 9, 10; 1 Hale, *T*S'av ^ ^ ' 

101, 4, 6, 181, 182; Fost. 194, 6, 200, OT- . /ix 

4, 6 : kei. 8 ; 2 Salk. 681 ; do. Car i'^'^h ^ ""^^J^'}^' 

117 ; 3 St. 5Pr. 79, 90 ; 4 Id. 562 ; -A") ^ ^^'^^ ^ Mood. C. C. 

4 Bl. Com. 79, n., 81, 8, 4 ; 1 Hawk. J ^ ^^'-i « ^ *v 

c. 87; lEast, P. C. 68; IBurr. 660; (^.^ ^^S'.S"'^!!?^*^ ^ 

6 T. R. 627; Fro^^s eon, 2 Mood. f^Sf^p^ ^J?' 

C C 140- fln JkP IQfl * 362, n. 12, by Mr. 

(») See 11 & 12 Vic. c. 12, ss. 1, 2. case, anU. By J Wm. HI. c. 8, two 
{*) See the provisions of these witnesses are required in all pro- 
statutes set out, Lons. Grim. St. secntions to which the Act extends, 
pp. 4, 8. Corruption of blood does not See Ph. Ev. 8 ed. 436 ; 3 Stk. on 
extend to certam treasons respecting Ev. 8 ed. 1096 ; 4 Bl. Com. 867. The 
the papal supremacy, 4 Bl. Com. 889. 7 Wm. III. o 3, and 7 Anne, c. 21, as 



XTTDENCK. 
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21. By the 36 Qeo, HI, o. 7, 8. 5, persons indioted under that Act, 
tied to the benefits of 7 Wm. III. and 7 Anne. By 39 & 40 Geo. III. 
tie provisions of 7 Wm. III. and 7 Anne, shall not apply, where the 
it alleged in the indictment is the assassination or killing of the King-, 
3by his life may be endangered, etc. ; but the trial shall be in the same 
in eYery reqsect as on a ohai^ of murder ; but the judgment and 
m shall remain as in other cases of treason. The provisions of 7 Anne, 
. 11, as &r as regards treason with respect to the royal s^ds, are 
1 by 6 Geo. III. o. 53, b. 3. The trial of treasons committed out of the 
a, is provided for by 35 Hen. VIII. c. 2, s. I. As to offences committed 
tiffh seas, see ante, p. 18, n., B. 

thment.}— -By 54 Geo. III. c. 146, the judgment of death in the case of 
, is, that the offender, if a male, be drawn on a hurdle to the place of 
m, and there hanged by the neck until dead ; and that afterwards the 
> severed from the body of such offender, and the body to be disposed 
:er Majesty shall think fit {^^) ; and by 30 Geo. III. o. 48, s. 1, if a 
ihat the offender be drawn to the place of execution and there hanged 
leck until dead. Forfeiture of lands and tenements (^M, and personal 
f every description ("), and corruption of blood ("). These penalties 
dike to male and female offenders. 

Hson of treason.}— -To conceal or keep secret any treason is by 1 & 2 
[. c. 10, s. 8, misprison of treason ; the punishment of which is loss of 
fits of lands during life, forfeittwe of goods, and imprisonment for 



egards treason in respect to 
^ Seals 'and Sign-manual, are 
L by 11 Geo. IV. and 1 Wm. 
3. s. 2. 

y section 2, this judgment 
f warrant under the Sign- 
countersigned by a principal 
y ' of State, be changed into 
ig only. 

Bl. Com. 818 ; 26 Hen. VIII. 
5 ; 33 Hen. VIH. o. 20, s. 2 ; 
Edw. VI. c. 11, ss. 9, 13. 
90 than as trustee or mort- 



4 & 5 Wm. IV. c. 23, s. 3- 
.opyhold estates are forfeited to the 
Lord of the Manor, Com. Dig. Copy- 
hold,' (M), (I.) 

(M) 4 Bl. Com. 387 ; Bac. Abr. 
Forfeiture, ( B). Otherwise than as 
executor, Cro. Car. 566 ; or as trustee 
or mortgagee, 4 & 5 Wm. IV. c. 23, 
s. 3. 

(") Does not extend to certain 
treasons respecting the Tr.pat snpre- 
macT. See anU, (4). 

1 Hale, 374 ; iBl. ConJ, 120. 
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OFFSNCB. PUNISHMENT. 

ADDENDA. 

ASSAULT. 

Any person assanlting a person entitled to apprehend him is 
guilty of a misdemeanor, and liable to be imprisoned, with or with- 
out hard labour, not exceeding thbee years. 14 & 15 Vic c. 19, 
s. 13. By s. 12, anj person may apprehend persons committing 
indictable offences in the night, and convey them before a Jus- 
tice. And by s. 11, the same power is given in offences against 
"this Act" 

Procuring the defilement of a Not exceeding two years, with 
woman or child, under the age of hard labour. 
21 years. (M.) 

12 & 13 A ic. c. 76, 8. 1. 



EVIDENCE. 



419 

OBSEBYATIONS. 



>ye the age of the person 
1 — the defilement, and the 
ring. 



Where the indictment charged 
an attempt, and also a conspiracy 
to commit this offence; it was 
held that the count for the con- 
spiracy was good (a). By s. 2, 
the Court can allow the prose- 
cutor costs and compensation for 
loss of time ; and by s. 3, the 
order for costs is to be made out 
as orders for payment of costs in 
cases of felony. 

(a) 2 Den. C. C. 79, S. C. -R. y. 
Mean, 20 iS. J. M. C. 59. 
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PAGE 

Lbduction. 
of a woman for lucre ... 10 
of a girl under sixteen . . 10 
See Child Stealing. . . . 64< 

k.BORTI0N . 12 

Accessaries. 

before the fact, in larceny . 12 

after the fact, except only re- 
ceivers 12 

before the fact, in burglary . 12 

after the fact, except only re- 
ceivers 14 

before and after the fact, in 
burning, &c. ..... 14 

before and after the fact for 
malicious injuries by fire, 
or explosive substances . 14 

before and after the fact, in 
offences relating to the coin 1 4 

before and after the fact, in 
malicious injuries to pro- 
perty 14 

before the fact, in forgery . 14 

after the fact, in forgery . . 16 

before and after the fact, in 
Post-ofl5ce offences, except 
only receivers . . . . 16 

before and after the fact, in 
piracy .16 

before said after the fact, in 
murder 16 

before and after the fact, in 
offences relating to the per- 
son 16 

before the fact, in any felony 
with the principal ... 18 

before the fact, principal 
being convicted % . . .18 

before and after the fact, and 
indicted for a substantive 

felony 18 

Admiralty 20 

iFFRAY 20 



PAGE 

Aiders and Abettors. 

See Accessaries .... 18 
Aiding Escape. 

See Escape 100 

Allegiance. See Mutiny . . 298 
Arrest. 

of clergyman 20 

Arson. 

of a house, out-house, &c. . 22 

of a railway station .... 22 
of goods, &c., within any 

building 22 

of any hovel, shed, &c., used 

in farming 22 

of hay, straw, &c., being in 

farpi- house or building, &c. 22 
of a church or chapel ... 24 
of a dwelling-house, any per- 
son being therein ... 24 
of a mine of coal, or cannel 

coal 24 

of a ship or vessel .... 24 
with intent to mur- 
der or endanger life . . 26 

of a ship-of-war 26 

of Queen's arsenal, &c. . . 26 
of naval' or military stores . 26 
of stacks of corn, &c. ... 26 
of crops of corn .... 28 
attempt to commit the above 28 
blowing up, &c., by gunpow- 
der, &c 28 

Assault. 

common 30 

aggravated 30 

assault, luid false in^rison- 

ment . 32 

common, before two Justices . 34 
on a woman quick with child 34 
with intent to commit felony 34 
on a peace or revenue-officer 36 
with intent to resist apprehen- 
sion. And see Addenda, . 36 
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Assault — tttUiwued, 
in puniULUce of conspiraey 

to raise wages .... 86 
in forcing seamen on shore . 86 
on magistrate, &c., saving 

wrecks, &e. 86 

on deer-keepers 38 

on game-keepers .... 88 
assaulting, or not providing, 
&c., an apprentice or ser- 
vant 40 

with ehloroform 40 

on oi&cers of Cnstoms . . 40 
with intent to commit a rape . 370 
ATTEMPTt. Arson .... 28 

bribery 48 

offences against the person . 822 

robbery 389 

Bankrupts. 
not surrendering, or conceal- 

ing effects, &c 42 

destroying or mutilating 

books, &c 44 

obtaining goods on credit, 
within &ree months of 

bankruptcy 44 

Banks and Dams of River, &c. 

See Malicious Injuries. 
Bathing Publicly. 

See Nuisance ..... 306 
Bawdy-house. 

;See Disorderly House . . 90 
Beastiality. See Sodomy . 404 

Bigamy 46 

Blasphemous Libel. 

See Libel 224 

Be^ch of Prison. 

^e Escape 102 

Bribery 

constable 48 

custom-officers 48 

elections 48 



Bridges 
not repairing or obstructing . 48 



destroying or iojuring. See 
Malicious Injuries . . . 252 

Burglary 54 

with violence 56 

Burning. See Arson ... 22 
Carnally Knowing. 

See Rape 360 

Cattle. See Larceny . . . 166 
Malicious Injuries. . . . 256 

Challenge 60 

Cheating. 

by false pretences .... 60 
by false weights 64 



page 

Child Stealing 64 

Church or Chapel. 

See Arson 24 

Larceny 202 

Clerks and Servants. 

See Embexzlement ... 94 
Larceny 162 

Coal Mine. See Arson . . 24 



letting water into. • See Ma- 
licious Injuries . . . . 246 
Coin of the Realm. Gold 
AND Silver. 
counterfeit gold and silver . 66 

colouring 68 

filing or altering, &c. ... 68 

buying or selling .... 68 

importing . . .... 70 

uttermg . . . .... 70 

uttering, &c., having other 
counterfeit coin in posses- 
sion 72 

uttering twice on same day, 

or within ten days ... 72 
uttering after previous con- 
viction 

72 

having in possession three or 
more counterfeit gold or 

silver coins 74 

the same, after previous con- 
viction . . . .... 74 

Copper Coin. 

counterfeiting • • . • . 74 
buying, selling, or putting off 76 
uttering, or having possession 
of three or more counter- 
feit copper coins . . . . 76 

conveying coins out of Mint 80 
Coin, Foreign Gold and Sil- 



counterfeiting 76 

importing 76 

uttering 78 

second offence 78 

third offence ...... 78 

Coining tools. 



making, mending, or-having . 78 
conveying out of the Mint . 80 
Compounding Offences. 



Felonies 80 

taking reward for recovery of 

stolen goods 82 

Concealing Birth. 

See Murder 274 

Conspiracy 82 

Constable. See Assault . . 36 

bribery 48 

escape 100 



IKDEX. 
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Constable — continued, 

extortion 106 

offices 328 

Customs. See Assault ... 40 
smuggling 400 

Dead Bodies 88 



Deer-keefkr. See Assault . 38 
Deer-stealino. See Larceny. 
Defilement of Women. 



See Addenda, 
Detainer^ Forcible . . . 112 
Disobeying Orders. 

See Orders 332 

Disorderly House .... 90 

gaming 90 

Disturbing Public Worship 92 

Dog Stealing 92 

See Nuisance 298 

Dwelling-house. 

See Burglary .... 54, 56 

Larceny 206 

Embezzlement. 
by clerk or servant .... 94 



banker, merchant, broker, at- 
torney, or agent ..... 96 
by factors or agents entrusted 

with goods 98 

bankrupts or insolvents • . 42 
Engine. See Malicious Injuries 
Entry. See Forcible Entry . 110 
Escape. 

by officer or private person . 100 
by person in custody . . .100 
permitted by gaoler . . .102 
by breach of prison . . .102 
aiding prisoners to.attempt . 104 
conveying tools to aid, &c. . 106 



Extortion 106 

Factors and Agents. 

See Embezzlement ... 98 
False Imprisonment. 

See Assault 32 

False Personation. 
of persons entitled to pen- 
sion, &c 108 

of owners of stock . . . .108 

personating bail 108 

False Pretences. 

See Cheating 60 

Fish. See Larceny .... 200 
Fishpond. 



See Malicious Injuries . . 252 
Fixtures, stealing. 

See Larceny 202 



page 

Forcible Entry and Detainer. 



into a freehold 110 

into a leasehold 112 

forcible detainer . . . 112,114 
Forgery. 

of Bank-note, Bank post-bill, 

&c 114 

purchasing ditto . . . . .138 
Exchequer BillSjIndiaBonds, 

&c 116 

bills of exchange, &c. . . .116 

will, &c 118 

undertaking, warrant or order 

for the payment of money 120 
for delivery of goods . . . 136 
making false entries of stock, 

&c 126 



making a transfer of stock . 128 
forging a transfer of stock . ISO 
of power of attorney to trans- 
fer stock 130 

of attestation to power of at- 
torney for transfer of stock 132 
clerks of banks making out 

warrant for more than is due 132 
of any deed, bond, &c. . . 132 
an acquittance or receipt . .134 
registers of baptisms, &c. . 138 
Furious Driving .... 140 
Fruit. See Larceny . . . 186 
destroying. See Malicious 



Injuries 260 

Game. 

taking hares or conies at night 

in warren, &c 140 

in open land 140 

three or more entering land 
to take game in night-time, 

armed 142 

Gaming. See Disorderly House 90 
winning money at, by fraud . 144 
more than £10, &c., at one 

sitting 146 

Goods. See Larceny . . .162 
Malicious Injuries . . . 240 
Highway. 

obstructing ...... 148 

obstructing navigation, &c. . 150 
not repairing — against parish 152 
against parti- 
cular district of parish . . 156 
against indi- 
vidual 158 

Homicide. See Manslaughter. 264 

murder * . 266 

Hop-binds. 

See Malicious Injuries . .258 
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Horse Stealing. 

See Larceny . . . 166, 170 
House-breaking. 

See Burglary 54 

larceny . . . . . • 206 
breaking and entering . . .160 
Inciting to Mutiny. 

See Mutiny 298 

Indecency. Public. 

See Nuisance . . , • . 306 
Indecent Books or Prints. 

See Nuisance .... 806 
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practical wisdom, and written in language of 
no ordinary power. We heartily recommend 
it to ihe attentiy e pemsal of all law students." 



*' There can be no question that this is, be- 
▼ond all measure, Uie best wwk now extant 
for the law student It shews the most mi. 
nute and technical knowledge of all the sere- 
lion, civil, cri* 
'Obaerver. 



nute and technical knowledge of al 
ral departments of the profession, 
minal, and ecclesiasticaL"— Z^^o/ C 



Boycd %vo, — Price 1/. 6«. hocards. 
XACPHEBSON OH THE LAW 07 IN7ANTS. 

A Pbactical Tbsatisb on the Law belatino to IiarANTS. By William 

Macfhebson, Esq., of the Inner Temple, Barrister-at-Law. 

" The entire law ofinfancy in rU its branch. | contains nearly 600 pages, exclusiTe of Ap> 
M has been well digested by Mr. Maopherson pendix and Index."— Xow Magagine, Feb. 184^ 
in this able and very valuable work, which | p. 119. 



Svo, — Price 158, boards, — Second Edition, 

WIGBAX'S LAW OF DISCOVEBY. 

Points jx the Law of Discoyebt. Second Edition, By Jakes Wiobam, 
Esq., (now the Bight Hon. Sir James Wiosam). 

This Work contains a full Examination of the Law respecting the Liability of Parties, 
their Solicitors and Agents, to produce Papers in their possession during the progress of a 
cause. It is now rendered of far greater practical importance than it has hitherto been, by 
the 6th section of the stat 14 & 15 Vict. c. 99, for the Amendment of the Law of Evidence, 
which gives the Judges at Common Law Jurisdiction to compel Discovery and Production of 
Papers in all cases where the same might have been before obtained by Bill of Discovery in 
Eqailj. 
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Svo. — Price lOs, boards, 
WIOBAX*S INTEBPBETATION OF WILLS. 

An Examination of thb ^ules op Law respecting the Admission of 
- Extrinsic Evidence in Aid of the Interpretation of Wills. By Jambs Wiqbax, 
c Esq., (now the Right Hon. Sir Jambs Wigram). Third Edition, 



fMqyal Svo, — Price ll lis, 6d, boards. — Second Edition, 
COLLYEB ON PABTNEBSHIP. 
A PsACTiOAL TsBATiSE ON THE Law OF Pabtnbbship; Including the Law 
of Joint-Stock Com]>anies, with an Appendix of Forms. In Five Books. By 
Jow Golltbb, Esq., of Lincoki's Inn, Barrister-at-lAw. Second Edition. 



4to,— 'Price 12s, boards, 
BBADY'S EXEGUTOB'S ACCOUNT BOOK. 

Thb Exectttob's Account Book; exhibiting a safe and easy Method of 
keeping Executo&ship Accounts; with an adequate Number of Buled Pages, 
so arranged as to be adapted to the Circumstances of every Estate: and a Fic- 
titious Will, comprising a variety of Bequests of Personal Property, the Ac- 
counts under which, from the Death of the supposed Testator to the Termina- 
tion of the Executorship, are accurately arranged and posted on the plan pro- 
posed, as an Illustration of the Simplicity and Comprehensiveness of the 
System, and an infallible Guidance to Executors under any other Estate. By 
John H. B&adt, late of the Legacy-Duty Office, Somerset House; Author of 
*' Plain Instructions to Executors and Administrators," Plain Advice on 
Wills," &c 

Svo,--Price doth, — Fourteenth Edition. 
BBADY ON EXECUTOBS. 

Plain Instbuctions to Executobs and Administbatoes; shewing their 
Duties, and how safely to perform them; and especially illustrating, by Forms 
adapted to every variety of case, all of which are properly JUkd up, the mode of 
complying with the Requisitions of the Legacy'Duty Office, in passing the Ac- 
counts and paying Legacy Duty, obtaining a return of Probate Duty, &c. 
This Work is in very general use in Attomies' offices. By J. H. Bbadt. 
Fourteenth Edition, (In the Press), 



Umo.—Price 7s, Qd. cloth.— Third Edition. 
DB. BATEXAN'S AVCTIONEEB'S OUIDE. 

The Auctioneeb's Guide, containing A Pbactioal Tbeatise on the 
Law of Auctions; with a Complete Series of Conditions of Sale, Rules for 
Valuing Property, the Law of 'Distress, and Numerous Forms, Tables, and 
Precedents. By J. Bateman, Esq., LL.D., of Lincoln's Inn, Barrister-at-Law, 
Assistant Solicitor of Excise, &c. Third Edition, adapted to the recent Altera- 
tions in the Law. 



LAW BOOKS PUBLISHED BT 



ISiRO.— iVtce S». 6dL doth. 
BATSXAV'S XXCISX LAWS. 
Tn Gbhsbal Law belatdto to ths Bbybnus of Exciss: General 
BegnlattoDfl, Duties, Ltoenaes, and Permits. Bj J, Batbmak, Esq., LL.D., of 
LiBooln's Lm» Barrister-ftt-Law, and Assistant Solicitor of Excise. Second 



Eoyal Svo.—PHce ll lit. 6dl boards.— Sixth Edition. 
W00D7ALL*8 LAW OF LAVDLOBD AND TXHAirT. 
A Fractioal Tbbatisb oh thb Law of Landlobd Am Tbitant; wlih 
a fbll Collection of Precedents, and Forms of Procedure. Entirely remodelled, 
and greatly enlarged. By S. B. Habrisok, Esq. Sixth Edition. By F.L 
WOLLASTOH, Esq., Barrister-at-Law. 



%vo.— Price 10«. hoards. 
BAX'S 80IEHCE OF LXGAL JUDOXXFT. 

Tub Sciehcb of Lboal Judoment; a Treatise designed to shew the lift- 
terials whereof and the Process by which the Courts of Westminster Hall con- 
struct their Judgments, and adapted to practical and general use in the Discus- 
sion and Determination of Questions of Law. By Jaxbs Bam, Esq., Barrister^ 
at-Law, 



jRoya/Stw. — Price hoards. — Third EdiJtim. 
LEWIV'S LAW OF TBUSTS AND TBUSTXXS. 

A Practical Trbatise on the Law of Teubtb and Tbustbes. By 
Thokas Lbwdt, Esq., of Lincoln's Inn, Barrister-at-Law. Third Edition, 
(Dedicated, by permission, to the Bight Honourable Sir E. B. Sugden, Lord 
High Chancellor of Lreland, &c.}. {In the Press). 



Svo.— Price ll 4s, cloth.—Second Edition. 
WATSON'S OFFICE AND DUTY OF SHXBIF7. 

A Pbacticai* Tbbatisb on the Office of Shebiff; comprising the whole 
of the Duties, Bemuneration, and Liabilities of Sherifib in the Execution and 
Betum of Writs, and in the Election of Knights of the Shire. By William 
Henby Watson, Esq., one of Her Majesty's Counsel Second Edition. By W. 
N. Welsbt, Esq., of the Middle Temple, Barrister-at-Law. 



l2mo.— Price 7s. extra cloth. 
WABBXN'S EXTBAGTS FBOX BLACKSTONE. 

Select Extbacts fbom Blackstone's Commentabies, carefully adapted 
to the Use of Schools and Young Persons; with a Glossary, Questions, Notes, 
and an Introduction. With a copious Index. By Samuel Wabben, Esq., Q. C, 
and P.B.S., of the Inner Temple, Barri&teT-at-Law. 
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In Seven very thick Vols. Svo^-^Price 71 lOs. strong cblh boards. 
BUBH'S JtrSTICB 07 THE PEACE AND PABI8H OFFICEB. 

WITH SUPPLEMENT. 
The Twenty-ninth EeRtion, corrected and greatly enlarged, containing the 
Statutes and Cases of 14 & 15 Vict, inclusive, with a new Collection of Precedents. 
The Title *<Poor," by Mr. Commissionbb Bbbb, of the Exeter District Court 
of Bankruptcy; the rest of the Work by Thomas Cbittt, Esq., of the Inner 
Temple. 



In Che thick Vol. Svo.-^Price \l. Ss. cloth boards. 
STTPPLEXENT TO CHITTY*S BUBN'S JUSTICE. 

Chittt's Bubn's Justice op thb Peace, and Pabish Offioeb. Supple- 
ment to the Twenty-ninth Edition, containing the Cases and Statutes to 1852« 
By Edwabd Wise, Esq., of the Middle Temple, Barrister-at-Law. 



In Four Vols. Royal 8w.— Price Ql. 16«. 6d boards.^Tkird Edition, 
EABBISON'S DIGESTED IHDEX 07 ALL THE BEPOBTS. 

An Analytical Digest or all the Kbpobted Cases determined in the 
House of Lords, the several Courts of Conmion Law, in Banco and at Nisi 
Prius, and the Court of Bankruptcy, and also the Crown Cases Reserved, from 
1756 to 1843; together with a full selection of Equity Cases, and the Manu- 
script Cases from the best Modem Treatises, not elsewhere reported. By B. 
Tabbant Habbison, Esq., of the Middle Temple, Barrister-at-Law. Third 
Edition. 

%* A Supplement to the above Work is in the Press, bringing the Cases 
down to the Present Time. By B. T. Habbison, Esq. 



12mo.— jFVtce iL Is. boards.—Fifih Edition. 
8HELF0BD*S BEAL PBOPEBTY STATUTES. ^ 

The Real Pbopebtt Statutes passed in the Beigns of King William IV. 
and Queen Victoria, including Prescription, Limitation of Actions, Abolition 
of Fines, &c., and Judgments, &c. The New Trustee and Stamp Acts, 1850. 
With Copious Notes and Forms of Deeds. Fifth Edition, with many alterations 
and additions. By Leonabd Shelfobd, Esq., of the Middle Temple, Barrister- 
aMaw. 



^vo.— Price ll. 16*. boards. — Sixth Edition. 
DICKIHSOK'S GUIDE TO THE QUABTEB SESSIONS. 

A Pbactical Guide to the Quabteb Sessions, and other Sessions of 
the Peace; adapted to the use of Young Magistrates and Professional Gentle- 
men at the commencement of their Practice. By William Dickinson, Esq., 
Barrister-at-Law. Sixth Edition, revised and corrected, with great Additions. 
By Mr. Sebjeant Talfoubd, M. P., and R. P. Ttbwhitt, Esq., of the 
Middle Temple, Barrister-at-Law. I 
\ 
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LAW BOOKS PUBLISHED BT 



LIST OF BOOKS REDUCED IN PRICE. 



800.— AWwAerf at 18*. boards.— CSaw rednoed to lOsJ 
BSLL'S LAW OF HUSBAND AND WIFE. 

The Law of Pbopestt, as arising from the Belation of Husband and Wi 
By Stdkbt SinTH Bell, Esq., of Lincoln's Inn, Barrister-at-Law, (now Seooi 
Puisne Judge at the Cape of Good Hope). 



In Fmr VoU. Boyal Bvo.-^PvbHsM at 6/L 6<. board8.-^(Eaw redneed to £3 S 
CBABB'8 DIGEST OF THX STATUTES. 

A DiOBBT AND Index, with a Chbokolooical Table of all the St 

TUTE8, from Magna Charta to the end of the present Session. To which a 

added, with great care and exactness, the Reported Decisions of all the Cou^ 

with which each section is connected. By Geoboe Cbabb, Esq., of the Ini 

Temple, Barrister-at-Law. 

The Fablishen respectfully bee leare to caft the attention of the Profession to f 
fact, that Mr. Crabb's Digest and Ind<ex is the only work that professes to embrace all t 
Statutes, and that it contains an account of every statute, more or less copious according 
its practical utility. The value of the whole is materially enhanced by fbe Index to the ft 
volumes now published. 



In Two Vols, Royal Bvo.— Published at 2l ISs. boards.— (Sow reduced to £110 

CBABB'S LAW OF BEAL PBOPEBTY. 

The Law of Real Pbopebtt in its Pbesent State, practically arrang 
and digested in all its branches; including the very latest Decisions of the Com 
By Gbobge Cbabb, Esq., of the Inner Temple, Barrister-at-Law. 



** This work is well designed for practical 
utility. Mr. Crabb has confined his labours 
to the law in its present state. Its history 
has been excluded ; and whatever has been 
abolished by statute, but remains in force in 
respect to pastU-ansactions, has been noticed 
vnth brevity ; and whilst he has incorporated 
the efi^t of the real property statutes into 



his treatise, he has confined his views of 
decisions of the Courts to such points as n 
be deemed settled. Those which are still 
doubt have been noticed for the purpose 
shewing the state of the law, without ent 
ing into discussion on doubtful points tl 
belong to other treatises." — LegcU Observe! 



In Two Vols. Svo. — Published at 3l. ISs. 6d. cloth boards. — (Now reduced to £ 

SAUNDEBS ON PLEADING AND EVIDENCE IN CIVIL 
ACTIONS. 

By Bobebt Lush, Esq. 

The Law of Pleadwo and Evidexcb in Civtl Actions, Arrang 
Alphabetically; Tfvith Practical Forms, and the Pleading and Evidence nec« 
sary to support them. By J. S. Saunders, Esq. Second Edition, much 
larged, by Egbert Lubh, of Gray alim,'E.sc\.,"B«rc\a\jet-^vlAw, 
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In Two Vols, Eoyal Bvo, — Published at ll I2s, boards. — (Now reduced to £L) 

SANDEB8 ON USES AND TRUSTS. 

An Essat on Uses and Trusts, and on the Nature and Operation of 
Conveyances at Common Law, and of those which derive their effect from the 
Statute of Uses. By the late FranciS William Sanders, Esq. Fifth Edi' 
tiotif with additional Notes and Beferences, by George William Sanders, 
Esq., of Lincoln's Inn, and John Warner, Esq., of the Inner Temple, Bar- 
risters-at-Law. 

*' This edition is very ably edited by the son | both experienced conveyancers."— TTarren'f 
of the very learned author and Mr. Warner, | Law Studies^ p. 078. 



In One Vol Bvo.-^Published at I4s, extra clotJi boards,— OXam reduced to 7s 6d.) 

PB07ESS0B GBEENLEAE'S EXAMINATION OF THE 
TESTIMONY OP THE EOUB EVANGELISTS, 

Bt the Rules of Eyidencb administered in Courts of Law-. 
With the HARMONY OF THE FOUR GOSPELS, arranged in four pa- 
rallel columns, and a Synopsis of their Contents. To which is added— 

X. DUPIN'S BEPUTATION OP JOSEPH SALVADOB'S TBIAL 
AND CONDEMNATION OF OUB SAVIOUB; 

Translated from the French by Dr. Pickbring. 



^ The design of this work, as its title im- 
ports, is to brinfi; the narratives of these wit- 
nesses to the tests usually applied to the evi- 
dence of other transactions in Courts of Law, 
as well documentary as oral, in order to as. 
certain what degree of credit they would be 
entitled to receive in human tribunals. The 
principles of the Law* of Evidence applicable 
to such subjects are statfd in a preliminary 
discourse, in which also the characters and 
situation of the Evangelists, their motives of 
conduct, and the nature and probability of 
their narratives and assertions are examined. 
The four Gospels are exhibited in parallel 



columns, arranged after the order of Atch- 
bishop Newcome's Harmony, as recently cor- 
rectea and published by Professor Robinson. 
In the Appendix is contained a legal account 
of the two trials of Jesus, before the Sanhe- 
drim and Pilate ; and a translation of the 
Jewish account of those transactions, given 
by M. Salvador, a learned Jew, in his Histoire 
des Institutions de MoVse et du Peuple He- 
breu. The work is inscribed to the members 
of the legal profession ; but it will be found 
equally interesting to clergvmen, and to all 
otners who may be disposed to examine the 
subject" 



In Two Vols, Bvo,— Published at 2l, lOs. hoards,— (Sow reduced to £1 58.) 

SANDEBS* OBDEBS IN CHANCEB7. 

Orpess of the High Couet op Chancery, from the Earliest Period to 
the Present Time (12 llic. 2 to 8 Vict.). By George William Sanders, 
Esq., Barrister at-Law, and Chief Secretary at the Rolls. 



Svo.—Pvblished at 9s, boards.-^GSfow reduced to 5s.) 
DB. IBVINO'S CIVIL LAW. 
An Introduction to the Civil Law. By David Irving, LL.D. Fourth 
Edition, 

** The work is written in a lively style, | in behalf of the study he recommends."—^ 
aboundini? with acute criticism, displaying gal Observer. 
great learning and research, with iniiuitezeai | 
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iZoyo/ Svo.^Price ll lU. Bd, extra c2b<A.— (How ndnoed to £1 4i J 

DB. BATEXAV'B EXCISE LAWS. 

Thx Law or Excibb: being a Collection of all the Statutes now in force 
in England, Scotland, and Ireland, relating to the Beyenue of Excise; with 
Practical Notes and Forms, and an Appendix of Select Cases. Bj Joseph 
Bateman, Esq., LL.D., of Lincohi*s Inn, Barrister-at-Law, and Assistant So- 
licitor of Excise. • 

\^,— 'Published at 6#. 6<f. cloth.—CEow reduoed to 4i.> 
TAYLOB*S BOOK OF BIGHTS. 

The Book of Rights; or, A Collection of Acts of Parliament relative to 
Ciyil and Beligious Liberty, from Hagna Charta to the Present Time; Histori- 
cally arranged, with Notes and Observations. By Edoar Taylor, F.S.A 

The above work forms a useful Supplement to Sir James Hiackintosh's His- 
tory of England. 

** His eommentariat are conciMly and for. 1 Engllsb legislation to the present ttma."— 
cibly written, and fbrm of themselyes a Talo. I LigiU Obtentt. 
able sommaij of the most important acts of | 



In Fowr VoU. Svo.-^PubH8hed at 8/. Ss. boarda^CEaw redufled to £1 8s.) 
BLACKSTOKE'S COXMENTABIES. 

By the hite J. Chittt, J^sq. 

Commbntabieb ok the Laws of Evoland, in Four Books. By Sir Wil- 
liam Blaokstovb, Knt, one of his Majesty's Justices of the Court of Common 
Fleas. Nineteenth Edition, The whole of the text is preserved, and such 
of the Annotations by the late J. Chitty, Esq., as are considered useful, are 
retained; and the four volumes have received extensive additions by the follow- 
ing gentlemen: — Vol. L by Johjt F. Habosave, Esq., of Lincoln's Inn; VoL 
IL by Geobgb Sweet, Esq., of the Inner Temple; Vol. HL by Righabd 
Couch, Esq., of the Middle Temple; and Vol. IV. by W. N. WELSBr, Esq., of 
the Middle Temple, Barristers-at-Law. 

l2mo,— Published at I5s. boards, — (Kow ^nced to 

WOBTHIN0TON ON WILLS. 

A Genebal Fbbcedekt of Wills, with copious Practical Notes. By 
Geoboe Wobthikoton, Esq. Fourth Edition, with considerable Additions 
and Alterations, bringing all the Decisions on the recent Statute of Wills down 
to the present time. 



In Two Vols, Royal Svo,^Published at 2l, \0s. boards,~^aw reduced to £1 lOs.) 

PLATT OK LEASES. 

A Tbbatise on the Law of Leases, with a Copious Appbhdix of 
FoBMS AND Pbecbdents, adapted to the Practice of the present day. By 
Thomas Platt, Esq., of Lincoln's Inn, Barrlster-at-Law; Author of "A Prac- 
tical Treatise on the Law of CovenmW 
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HON. MR. JUSTICE STORY'S WORKS. 

In Two VoU. Royal Bwk -Price board8.^Sixth Edition. 
EQUITY JUBISPBUDENCS. 
CoMMENTAlEUEB ON Equitt Jubispsudbncb as admiiiisteTed in England 
and America. By Joseph Stobt, LL.D., one of the Justices of the Supreme 
Court of the United States, and Dane Professor of Law in Hanrard Uniyersity. 
Sixth Edition. {In the Press). 



Royal Bvo.—Price ll Us. 6<f. chth.—Fourth Edition, 
EQUITY PLEADINGS. 
CoMMBNTARiES ON Eqihtt Plbadings, and the Incidents thereto, accord- 
ing to the Practice of the Courts of Equity of England and America. Fowrth 
Edition. 1849. 

Royal 8w.— jFVurc ll. bs,' hoards.-^Fowrth Edition. 
LAW 07 AGENCY. 
Ck>MUBNTABiE8 ON THB Law OF AoBNCY, as a Branch of Commercial and 
Maritime Jurisprudence; with occasional Illustrations from the Civil and Fo- 
reign Law. Fourth Edition. 1851. 

1 

Royal 8W. — Price iL 6«. boards.^Third Edition, 
LAW OF PABTNEBSHIP. 
CoKMENTABiBS ON THE Liw OF Pabtnebship, as a Branch of Commercial 
and Maritime Jurisprudence; with occasional Illustrations from the Civil and 
Foreign Law. Third Edition. 1850. 

R(^al Svc—Price ll 6«. boards.— Hard Edition. 

LAW OF PEOMISSOEY NOTES. 

CoMMBNTABiEB ON THB Law OF Pbomissobt Notes, and Guaranties of 
Notes and Checks on Banks and Bankers; with occasional Illustrations from the 
Commercial Law of the Nations of Continental Europe: Third Edition. 
1861. 

Royal 8w. — Price ll. 5s, boards. — Second Edition. 
LAW OF BILLS OF EXCHANGE. 
Cohmentabies on the Law of Bills of Exchange, Foreign and Inland, 
as administered in England and America; with occasional Illustrations from 
the Commercial Law of the Nations of Continental Europe. Second Edition. 
1847. 

Royal Svo,^Price ll 5s. cloth.— Fifth Edition. 

LAW OF BAILMENTS. 

Cohmbntabies on THB Law OF BAILMENTS, with Blustrations from the 
Civil and Foreign Law. Fifth Edition. 1851. 
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Ro^ Boo.— iVtc« \l 6(2. boards.— Fourth Edition. 
C0V7LICT 07 LAWS. 
CoMMKHTASiES ov THB CoiTFLiCT OF Laws, Foreign and Domestic, is 
gird to Contracts. Rights, and Remedies; and espetdallj in regard to "h 
riages. Divorces, Wills, Successions, and Judgments. Fourth Edition, 



AMERICAN LAW BOOKS. 

In Two Vols. Royal Svo.— Price 2/. 10*. cloth.— Third Edition. 
PHILLIPS* LAW OF INSUBAKCE. 
A Trkatibb oh the Law of Insurance. By Willard Phillips. Thii 
Edition. 1853. 



In Two Vols. Royal Svo.— Price 21 10«. chth. 
DOXAT'S CIVIL LAW. 

The Civil Law in its Natural Order, together with the Public Li 
Translated into English by William Strahan; with Remarks on some Di£ 
ences between the Civil Law and the Law of England. Printed entire fr 
the last London Edition. Edited by the Hon. Luther S. Cusbino, late om 
the Judges in the Court of Conmion Fleas, now Lecturer in Civil and Pari 
mentary Law in Harvard University. 



Royal Svo. — Price ll. 48. cloth boards. 
ST0B7 ON THE LAW OP SALES. 

A Treatise on the Law of Sales of Personal Psopertt, with HI 
trations from the Foreign Law. Ry William W. Story, Esq. 1847 . 



In One Vol. Royal Svo. — Price ll. lis. 6(f. boards. — Second Edition. 
STORT ON THE LAW OP CONTRACTS. 
A Treatise on the Law of Contracts not under Seal. By W. 
Story, Counsellor-at-Law. Second Edition. 1847. 



Royal Svo.— Price I6s. boards. 
CURTIS ON COPYRIGHT. 

A Treatise on the Law of Copyright, in Books, Dramatic and W 
sical Compositions, Letters and other Manuscripts, Engravings, and Sculptu 
as enacted and administered in England and America, with some Notices of t 
History of Literary Property. By George Tice:ner Curtis, Counsellor-; 
Law. 1847. 

Royal Svo.— Price ll. 68. cloth. 
CURTIS ON PATENTS. 
A Treatise on the Law of Patents and Useful Inventions in t 
United States of America. Ky George Tickner Curtis, Counsellor-at-La 
1849. 



[ST OF LAW REPOETS & TREATISES 



KOW OFFEBED AT EEDUGED PBIGE8 TO TEE PBOFESSION. 



NOTICE TO THE LEGAL PEOFESSIOK 



'> undermentioned Eefobts and Treatises are now reduced to the following 
I^rices: — 

lie Bepobts are stated at the Bound Prices, in best Law Calf, and quite new. 
lie Treatises are in strong Boards, and also quite new. 
lie Keduced Pbices are for Cash, and wUhov^ Discount, 



BEPOBTS. 



Publication Now offertd 
Price in Calf, in Calf. 

In tje l^ouse of %oxb%. 

£ s. d. £ s. d, 

ICLEAN & EOBINSON,— 2 Vict.— 1 vol. . . ^ 4 15 
EST,— 1830, 1840, and 1841,-1 vol. . . 1 9 10 



3En tje |^(g5 CCourt of CD^ancerg. 



SEY, Jun., — ^with Index, and Hovenden's Notes 



to 52 Geo. 3,-22 vols. 


30 


17 





10 








ISEY & BEAMES,— 52 to 54 Geo. 3,-3 vols. . 


3 


10 


6 


1 








OPEE^— 55 Geo. 3,-1 vol. 





19 


6 





5 





SBIVALE,— 56 & 57 Geo. 3,-3 vols. 


4 


15 


6 





16 





COB,— 2 & 3 Geo. 4,-1 vol. 


1 


13 


6 





7 


6 


rSSELL,— 6 to 9 Geo. 4,-4 vols. & vol. 5, pts. 1 & 2 . 


7 


13 





1 


5 





rSSELL & MYLNE,— 10 Geo. 4 to 1 & 2 WiU. 4,— 














2 vols. . . . . . 


4 


2 


6 





16 





STLNE & KEEN,— 3 to 6 WiU. 4,— 3 vols. 


4 


2 


6 


1 


5 





2XNE & CRAIG —6 Will. 4 to 4 & 5 Vict.— 5 vols. . 


8 


16 


6 


2 








lAIG & PHILLIPS,— 4 & 5 Vict.— 1 vol. 


1 


4 








10 





IILLIPS,— 5 to 11 Vict.— 2 vols. 


4 


16 


6 


1 


10 





LLL & TWELLS,— 12 to 14 Vict.— 2 vols. 


3 


10 





1 








ICNAGHTEN & GORDON,— 12 to 15 Vict,— 3 vols. 


5 


18 


6 


2 





Q 



16 



REDUCED PRICE LIST OP REPORTS. 



PtMicatUm Now 0/ 

5n fte 3Kl0lI» (ffOUrt Price in oar. in Cd 

£ s. d, £ t, 

KEEN,— 6 Will. 4 to 1 Vict.— 2 vols. . . . 4 2 6 16 

BEAViLN,— 1 to 14 & 15 Vict.— 14 vols. . . 26 2 6 8 



In F(ce-®5attcriIor Sbir % Unigfit ^xm^% ©ourt 

YOXJNGE & COLLYER,— 5 to 6 & 7 Vict— 2 vols. .4 6 1 6 

COLLYER^— 7 to 9 Vict.— 2 vols. . . .4 8 1 6 

DE GEX & SMALE,— 9 & 10 to 12 & 13 Vict— 2 vols. 4 12 6 2 



HARE,— 6 to 14 & 16 Vict— 8 vols. . . 16 4 8 



Sn tiie aCotttt of (JBtuecn's i3enc$. 



COKE,— 14 Eliz. to 13 James 1,-6 vols. 


7 7 





1 10 


SAUNDERS,— Car. 2,— 6«A edition, by Edw. V. Wii/- 








LiAHS, Esq., — 3 vols. . • . 


4 14 


6 


1 5 


BLACKSTONE, Sir W.— 1 to 20 Geo. 3,-2 vols. 


2 9 





16 


DOUGLAS,— 19 to 26 G«o. 3,-4 vols. 


4 14 





1 


EAST,— 41 to 63 G«o. 3,— 16 vols. 


16 16 





2 


This can only be sold with the entire Series of Queen's Bench Reports. 




BARNEWALL & ALDERSON,— 68 Geo.3 to 1 & 2;Geo. 








4, — 6 vols. . . . . . 


8 12 





1 


BARNEWALL & ADOLPHUS,— 11 Geo. 4 to 4 Will. 








4, — 6 vols. ..... 


9 9 





1 6 


ADOLPHUS & ELLIS,— 4 Will. 4 to 4 Vict— 12 vols. 


22 3 





3 C 


ADOLPHUS & ELLIS (New Series),— 4 to 12 & 13 








Vict.— 13 vols. & vol. 16 . . . , 


36 6 


6 


10 G 


DOWLING & RYLAND,— 2 to 8 Geo. 4,-9 vols. 


16 18 


6 


1 16 


NEVILE & MANNING,— 3 to 6 Will. 4,-6 vols. 


12 2 





1 IC 


NEVLLE & PERRY,— 7 Will. 4 to 1 Vict.— 3 vols. 


6 13 





la 


PERRY & DAVISON,— 1 to 6 Vict— 4 vols. 


7 8 


6 


1 c 


OALE & DAVISON,— 6 to 6 Vict— 3 vols. . 


6 


6 


u 


DAVISON & MERIVALE,— 6 to 8 Vict.— 1 vol. 


2 2 





^ 
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PuUieaHon Now qffbred 

In tfie 5Bafl Court. Pricein cai/- in (W- 

£ 8. d. £ 8. cL 



TUNG,— 1 Wm. 4 to 4 Vict.— 9 vols. 


19 10 





3 





^ING (New Series),— 4 to 6 & 6 Vict.— 2 vols. . 


5 


4 


6 


16 





VLING & LOWNDES,— 6 to 12 & 13Vict.— 7 vols. 16 


6 





3 





7NDES, MAXWELL, & POLLOCK,— 13 & 14 to 












14 & 15 Vict.— 2 vols. 


4 


7 





I 


.0 


In Court of Common $kas. 












lCKSTONE, H.— 28 to 36 Geo. 3,-2 vols. . 


3 








12 





lANQUET & PULLER^— 36 to 47 Geo. 3,-6 vols. . 


7 


3 





1 10 





JNTON,— 48 to 59 Geo. 3,-8 vols. 


11 


4 





1 10 





GHAM (Nbw Cases),— 4 Will. 4 to 3 Vict.— 6 vols. 


ii 


7 





2 





NNING & GRANGER,— 3 to 8 Vict— 7 vols. 


17 


3 





2 10 





NNING, GRANGER, & SCOTT,— 8 to 12 & 13 












Vict — 8 vols, . . • • • 


19 


7 


6 


4 






Sn tiie Court of a^xd^ttftxtx^ $kas Sb^t. 



LELAiro,— 4 & 6 Geo. 4j— 1 vol. . 


1 16 


6 


10 





LELAND & YOUNGE,— 6 & 6 Geo. 4,-1 vol. . 


1 13 





10 





CTNGE & JERVIS,— 7 to 11 Geo. 4,-3 vols. 


6 


3 


6 


1 10 





)MPTON & JERVIS,— 11 Geo. 4 to 1 & 2 Wm.4^ 












— 2 vols. . . . . . 


3 


9 


6 


1 





DMPTON & M RESON,— 2 to 4 WiU. 4^—2 vols. . 


4 


2 


6 


1 





DMPTON, MEESON, & ROSCOE,— 4 to 6 Will. 4, 












-^2 vols. ..... 


4 


6 





1 6 





ESON & WELSBY,— 6 Will. 4 to 10 Vict— 17 vols. 


36 


6 





12 





CHEQUER REPORTS,— 10 & 15 Vict.— 6 vols. . 


16 








8 





In tbt Court of (Sxd^eper^ (Spftg Sb^t. 












NIEL,— 67 to 69 Geo. 3,-1 vol. . . . 


1 


I 


6 


7 


6 


UNGE,— 11 Geo. 4 to 1 WiU. 4,-1 vol . 


1 


18 





7 


6 


UNGE & COLLYER^— 4 WiU. 4 to 6 Vict.— 4 vols. 


7 18 





1 10 





^t Bi^i $r{us. 












MPBELL,— 48 to 56 Geo. 3,--4 vols. 


4 


3 





16 





V.RKIE,— 57 Geo. 3 to 3 Geo. 4,-2 vols. & vol. 3, pt 1 


3 


3 


6 


7 


6 


AN & MOODY,— 4 to 7 Geo. 4,-1 vol. 


1 


6 


6 


6 





>ODY & MALKIN,— 8 Geo. 4 to 1 WUl. 4,-1 vol. . 


1 


12 


6 


6 






►ODY&ROBINSON,— lWm.4to7&8Vict.— 2vols.3 6 1 6 
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Publication Now 

In tjfte (Salesfastical (2Doum« price in caif, inca 





£ s. 




£ s. 


PHILLIMORE,— 49 Geo. 3 to 1 & 2 Geo. 4j--3 vols. . 


4 7 





1 C 


ADDAMS,— 2 to 7 Geo. 2 vols. & vol. 3, pt. 1 


3 11 





15 


HAGGARD,— 8 Geo 4 to 3 & 4 Will 4— 3 vols. & vol. A, 








pts. 1 & 2 . 


8 13 





2 


CURTEIS,--6 Will. 4 to 7 & 8 Vict.— 3 vols. 


8 3 


6 


2 


ROBERTSON,— 7 to 13 & 14 Vict— vol 1 & vol. 2, pt. 1 


2 18 





15 


In 33an6rttptC5. . 








ROSE,— 50 to 66 Geo. 3,— 2 vols. . 


2 16 


6 


9 


DEACON&CHITTY,— 2to6WiU.4^— 4vols. . 


4 18 





16 


DEACON,— 6 WiU. 4 to 3 Vict.— 4 vols. 


6 18 





16 


DEGEX,— 8toll&12Vict— 1 vol. . 


2 4 





10 


®f l&aflfDag ant Canal (JDases. 








NICHOLL, HARE, CARROW, OLIVER^ BEAVAN, 








andLEFROY, 6vols. . . . . 


14 14 


6 


7 


®f IBUcti'on Gtaseg. 








PECKWELL,— 43 to 47 Geo. 3,-2 vols. 


2 1 





7 


COCKBURN&ROWE,— 2&3Will.4,— 1 vol. . 


1 9 


6 


5 


KNAPP & OMBLER,— 4 & 5 Will. 4,-1 vol. 


1 6 


6 


6 


BARRON& AUSTIN,— 5 &6Vict.-^l vol. . 


1 16 


6 


10 


BARRON & ARNOLD,— a to 9 Vict.— 1 vol. 


2 1 


6 


10 


®i jnagtstrattg' (&m%. 








DOWLING & RYLAND,— 2 to 8 Geo. 4,-4 vols. 


4 9 





15 


MANNING & RYLAND,— 8 Geo. 4 to 1 WiU. 4^—2 








vols. & 1 pt. 


2 11 


6 


7 


NEVILE & MANNING,— 3 to 6 Will. 4,-3 vols. 


3 15 


6 


10 


NEVILE & PERRY,— 7 Will. 4 to 1 Vict.— pts. 1 & 2 . 


13 


6 


2 


CARROW, HAMERTON, & ALLEN,— 7 & 8 to 14 & 








16 Vict., 3 vols. & vol 4, pts. 1 to 4 . 


8 2 


6 


2 
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TBEATISES, BOOKS OF PBACTICE, &c. 



■ PubUccUion Now offend 

Price in Bda, in Bd», 
£ 8. d, £ S, d. 

DAMS' Treatise on lie Action of Ejectment, Fourth 

Edition, royal 8vo. 1846 . . . 18 7 6 

IXVICE to Solicitors on Passing Private Bills, 8vo. 

1827 . . . . ..090026 

XLiNATTontheLawofPartition, 8vo. 1820 . 8 6 4 

2TDERD0N on the Duties of Churchwardens, 8vo. 

1824 . . . . . 13 2 6 

GELL on the Law of Carriers of Goods and Passen- 
gers by Land and Water, 8vo. 1849 . . . 1 5 10 

LSHLEyS Practice of Attachment in the Mayor's 

Court, London, Second Edition^ 8vo. 1819 .0 7 6 5 

lELL'SLawofHusbandand Wife, 8vo. 1849 . 18 10 

lILLING on the Law of Awards and Arbitration, 8yo. 

L 1845 . . . . ..0 14 0050 

lELLING on the Law Relating to Pews in Churches, 

h&c 12mo. 1845 . . . . 12 4 

lCKSTONE'S Commentaries, Twentieth Edition^ by 
HovBNDBN and Rtland, Svo. 1836—4 vols. .3 3 10 

|LACKST0NE'S Commentaries, Twervty-f/rst Edition, 
)l by Hargrave, Sweet, Couch, and Welsbt, 8vo.1844 
\ —4 vols. . . . . ..330150 

lOYLEontheLawof Charities, 1837 . .1 4 5 

telGHT on the Law of Husband and Wife, royal 8vo. 

f 1849— 2vols. . . . 2 10 1 10 

terHKE'S Celebrated Trials connected with the Aris- 
tocracy and with the Upper Classes of Society, 8vo. 
1851—2 vols. . . . . .. 1 12 16 

*♦* VoL 2 may be had separately. 

BAMBERS' Dictionary of the Law and Practice of 
Elections, 8vo. 1837 .... 

&AMBERS on the Jurisdiction of Chancery over the 
Persons and Property of Infants, 1842 

telTTY on the Stamp Laws, Third Edition, by S. 
Atkinson, 12mo. 1850 

toTTY & FORSTER'S Digested Index to the Com- 
mon Law Reports as to Conveyancing and Bank- 
ruptcy, 8vo. 1841 . . . .2 2 5 



1 5 





10 





1 10 





10 





14 





5 






so 
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PuUieaiioH Nawc^ 

Price u» Bdt. m Bd 

£ s. d. £ 

(mrrrYonikeQBmelAWBySee<^ .1 8 5 

COEJTS Reports in Verse, ?2mo. 1826 . . 4 1 
COOTE*S Treatise on the Law of Mort^e, Third 

Edition, IS50 . . . . . 1 10 1 

CRABB'S Law of Real Property, 8vo. 184^2 vols. , 2 18 1 10 
CRABB'S Digest and Index of all the Statutes from 



Magna Charta to end of the Sess. 9 & 10 Vict. Svo. 



1841— 1847—4 vols. .... 


6 


6 





3 


3 


CRISP'S Conveyancer's Guide, J%%rd Editum, post 8vo. 












1835 . . . . . . 





7 


6 







CROWN Circoit Companion, TenthEditian, by Rtlajo), 












8vo. 1836 . . 


1 


1 








s 


CRUISE'S Digest of the Law of Real Property, Fourth 












Edition, by H, H. Whttb, royal 8vo. 1835—7 vols. 


5 12 





1 10 


J)OWDESWELLonI^andLifeInsnrance8,12mo.l846 


6 








3 


DWARRIS' General Treatise on Statutes, Second Edir 












rum, 8vo. 1848 . . . • 


1 10 





1 


C 


EAGLE'S Treatise on the Law of Tithes, 1836—2 vols. 


2 


12 


6 





« 


EAGLE & YOUKGE'S Tithe Cases, 1826—4 vols. 


5 12 





IC 


ELLIS on Fire and Life Insurance and Annuities, Seoond 












Edition, 8vo. 1846 • . . / 


10 








t 


ETiMES on Architectural Jurisprudence, 8vo. 1827 \ 


12 








s 


EVANS'S Collection of Statutes, Third Edition, by 












Hammond, and Supplement by Graitgbb, 8vo. 










c 


182d— 1836— 10 vols. 


8 


8 





1 


FEARNE on Remainders and Executory Devises, Tenth 












Edition, with an Original View of Executory In- 












terests in Real andt Personal Property, &c., by 












JosiahW. Smith, 1844r— 2 vols. 


2 


4 





1 


5 


nNNELLY'S Reform Act, 2 Will. 4, c. 46, 12mo. 1832 





7 


6 





5 


FRY'S Report of the Case of the Canadian Prisoners, 












\%Z9, sewed . . . . 





6 


6 





3 


GILBERT on the Law of Evidence, byLoFir, 1791—4 vols. 2 


2 








b 


GODSON on the Law of Patents, Second Edition, with 












Two Supplements, by Burke, 1844 to 1861 . 


1 


10 





IC 


GRANT'S Questions and Answers in Chancery, 12mo. 












1839 ..... 





6 








S 


GRANT'S Advice to Trustees, 8vo. 1830 





6 








4 


GREENLEAF'S Examination of the Testimony of the 












Four Evangelists, with the Harmony of the Four 












Gospels, 8vo. 1847 . • . . . 


14 
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PublicaHon New ojhvd 
Price in Bds. in Bd$, 





£ s. 


d. 


£ 


a. 


d. 


rt. r»j^ 1 J Tj X O jJaW Ol JliViUCliCO JLU UliO V/UUX bS Ul. XAj[Uil;jry 












/Second Edition^ by Calvbrt, 1847 . 


1 8 





10 





UDE'S Practice of the Crown Side of the Court of 












Queen^s Bench — 2 vols* • • • 


9 in 






i 




AliE'S Jurisdiction of the House of Lords, 4to. 1796. 


18 








6 







2 12 


Q 





7 


6 


:0 WARD'S Laws of the British Colonies, 1827, 2 vols. 


3 3 








6 





BVING'S Introduction to the Study of the Civil Law, 












FVyurth Edition 8vo 1847 


9 








6 





ONES on the Law of Bailments, Fourth Edition, by 












Theobald, 8vo. 1834 . . . . 


9 








6 





AWS Forms of Ecclesiastical Law, Second Edition, 












8vo. 1844 . . . . 


16 





10 





AWES on Charter-parties, 1812 . 


1 1 








4 





IIATTHEWS' Digest of the Criminal Law, 12mo., 1837 


16 








6 





ilEREWETHER & STEPHENS' History of Boroughs 












and Municipal Corporations, 1835 — 3 vols. . 


414 


6 


12 





PALEY'S Law of Principal and Agent, Third Edttton, 












by IjLotd, ovo., looo .... 


U las 


u 





6 


A 

u 


rETERSDORFFS Index to Precedents of Pleadings, 












1822 . . • . . • 


1 1 


V 





3 





^ETERSDORFF'S Precedents in Pleading, 8vo., 1836 . 


16 








6 





^HILLIPPS on the Law of Evidence, Tenth Edition, 












by Phillipps & Arnold, 1862 — 2 vols. . 


2 16 





1 16 





i^LATT'S Treatise on the Law of Leases, 1847—2 vols. 


2 10 





1 


10 





LOWELL on Mortgages, Sixth Edition, by Covbntet, 












1826— 3 vols. . , . . • 


4 4 





10 





?OWELL on the Law of Wills, Second Edition, 12mo., 












1838 . - . . . 


4 








2 





RICHARDSON'S Hpitome of Practice in Chancery, 












12mo., 1838 . . . . . 


4 








2 





EtlDDELL'S Railway Parliamentary Practice, ,12mo.. 












1846 . . . . . 


10 








4 





ROBERTS on the Law of Wills, Third Edition, with 












Supplement 1837 — 2 vols. 


2 6 








7 


6 


ROBERTSON'S Stone Altar Case, 8vo., 1846 


3 





' 


1 


6 



SANDERS' Essay on .Uses and Trusts, Fifth Edition, 

by Sanders & Warner, 8vo., 1843— 2 vols. . . 1 12 1 > 
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PublieaHoH 
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Price in Bdt. 


in Bi 




£ s. 


d. 


£ t. 


SANDERS* Orders in Chancery, from the Earliest Pe- 








riod, 8vo., 1846 .... 


2 10 





1 t 


SAUNDEKs on Fleadingaiid £ndence, /cNscona Jskivtumy 








by Lush, Svo^ 1861 — 2 vols. 


3 13 


6 


2 


SHEPPARD'S Touchstone, Eigluh Edition, by Athbb- 








LKT, 1826—2 vols. .... 


2 10 





7 


SINCLAIR'S History of the Public Revenue of the Bri- 








tish Empire, Third Edition, 1803 — 3 vols. 






10 


STURGEON'S Bankruptcy Consolidation Act^ 12mo., 








1849 ..... 


9 





4 


TAYLOR'S Book of Rights, 12mo., 1833 . . 


6 


6 


4 


THOMAS' Coke upon Littleton, 1818—3 vols. 


4 4 





19 


TOLLER'S Law of Executors and Administrators, 








Seventh Edition, by Whitmarsh, 8vo., 1838 . 


16 





V o 


TOMLINS'S Law Dictionary, Fourth Edition, by Gran- 








OEB, 4to., 1836—2 vols. 


4 4 





1 10 


WALFORD on Parties to Actions, 12mo., 1842—2 vols. 


1 10 





V o 


WATKINS' Principles of Conveyancing, Ninth Edition, 








by White, 8vo., 1845 . . . . 


18 





7 


WORTHINGTON'S General Precedent for Wills,i^<mr^A 








Edition, 12mo., 1842 . . . . 


15 





A K 
U 


WOOLRYCH on the Law of Party Walls and Fences, 








8vo., 1845 . . . . . 


12 





V 


WOOLRYCH on the Law of Inclosures, 8vo., 1846 


6 





ft 1 


WOOLRYCH on the Law of Sewers, Sec(md Edition, 








8vo., 1849 ..... 


10 





U / 


WOOLRYCH on the Law of Waters, including Rights 








in the Sea, Rivers, Canals, &c.. Second Edition, 8vo., 








1851 . . . ... 


18 





10 


WOOLRYCH on the Law of Ways, including High- 








wajrs, Turnpike Roads, &c.. Second Edition, 8vo., 








1847 . . 


1 1 


Q 


10 


WOOLRYCH on the Law of Legal Time, 8vo., 1851 , 


7 


6 


4 


WOOLRYCH on the Public Health Act, 12mo., 1848 . 


6 





2 
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BECSNT REPORTS. 



HALL ft TWELL'S CHAKCEB7 BEFOBTS. 

THE LORD CHANCELLORS COURT. 

L • In Two Vols, Royal 8w.— Published at 3/. 10«. calf, 

(Now reduced to £1, oalf.) 

r Reports of Cases decided in the High. Court op Chancery by Lord Chan- 
cellor CoTTENHAM. 1849 & 1850, 12 & 13 Vict. By Frederick James Hall, of 
^he Inner Temple, Esq., and Philip Twells, of Lincoln's Inn, Esq., Barristers-at-Law. 



HABE'S BEFOBTS. 

VICE-CHANCELLOR WIGRAM'S COURT. 

In Eight Vols. Royal Svo.— Published at 16/. 4s. calf, 

(Now reduced to £8, calf.) 

Reports of Cases adjudged in the High Court of Chancery, before the 
iight Hon. Sir Jakes Wigram, Knight, Vice-Chancellor, 1841 to 1860. 



In Six Vols, Royal Svo.— Published at 14/. 14«. 6d calf 

(Now reduced to £7, calf.) 

BAILWA7 AND CANAL GASES. 

Nicholl (H. T.), Hare (T.), and Carrow's (J. Monson) Cases relating to Rail- 
^ays and Canals, argued and adjudged in the Courts of Law and Equity, 1836 to 1848. 

•»* The PuWishOT soUcits the particular attention to the above Reports, of gentlemen who are prac- 
tically engaged in the management of railway concerns, and of the subjects with which they are con- 
^QectecL 

These Reports contain a ftill and accurate statement of all the cases which have been decided at law 
and m equity since the year 1835. To which is added, a Digest of aU the previous cases, so as to pre- 
sent a compendious view of the law as exhibited by decisions respecting both RaUways and Canals, 
^hey are edited by gentlemen of known standing and character at the bar, and are received as imtho- 
aity in all the Courts. 

%• These Reports are regularly continued by Lionel Oliver, Edward JBeavan, and 
Thomas Lefroy, Esqrs., Barristers-at-Law, and now include Cases relating to Joint 
Stock Companies. 



24 LAW BOOKS PUBLISHED BT WILLIAM MAXWELL, BELL TA&D. 



REPORTS IN COURSE OF PUBLICATION. 



HABEAS £EFO£TS. 

VICE-CHANCELLOR TURNER'S COURT. 

IZoya/ %vo, — Price 3/. 17«. 6d, tewed. 

VoL DC. and VoL X* Parts L and IL 

Rkpobts or Caaeb ai>jui>obd in thb High Coubt of Chanobst, before 
the Right Hon. Sir Gbobob Tubkeb, Knight, Yioe-Chanoellor, 1851 to 1852. 

*«* Tkeee ReporU will be continued by Edwabd E. Eat, Esq. 



KAT*S £EFO£TS. 

VICE-CHANCELLOR WOOD'S COURT. 
IBoyai Svo,— Price Sa, sewed. 
Vol L Parts L IL and IIL 

Rbfobts of Cases aivtodoed is the High Coubt of Chakcebt, before 
Sir William Page Wood, Knight, Vice-Chancellor. By Edwabd E. Kat, 
Esq., of Lincohi's Inn, Barrister-at-Law. 1853 and 1854. 



Fm/cd Sw, — PHce IL IBs. sewed, 

EAILWAT, CANAL, AND JOINT-STOCK CASES. 

Vol. VIL Parts L IL and HI. 

Cases relating to Railwats, Canals, and Joint-stock Companies, argued 
and adjudged in the Courts of Law and Equity, 1848 to 1853. By Lionel 
Oliyeb, Edwabd Bbayan, and Thomas Lbfbot, Esquires, Barristers-at-Law. 



\* These Reports are regularly continued. 



LONDON; W. H. COX, PBINTB&, 5, QB.BAT Q^3Y.TOl-«l^'8.1«>\A^^\.^V«^-^^ \ 



